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STATEMENT OF THE QUESTIONS PRESENTED 


1. Whether the District Court had jurisdiction over a 
complaint for an injunction to set aside a decision, order, 
and direction of election of the National Labor Relations 
Board in a representation proceeding which alleged that 
the Board had exceeded its statutory authority and denied 
the plaintiff due process of law. 

2, Whether the Board amended a certification of rep- 
resentatives so as to redetermine an appropriate unit for 
purposes of collective bargaining pursuant to Section 9 
of the National Labor Relations Act and exclude employees 
formerly included therein without a hearing and thus ex- 
ceeded its statutory authority and denied due process to 
the certified representative. 

3. Whether the Board directed an election pursuant to 
an employer's petition filed under Section 9 of the National 


Labor Relations Act in the absence of a claim by any union 


to be the exclusive representative of the employees in the 
unit claimed to be appropriate and thus exceeded its statu- 
tory authority. 
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ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This case comes before this Court on appeal from an 
order dismissing Appellant’s complaint for an injunction 
(J.A. 1, 41). Appellant sought thereby to review and set 
aside a decision, order, and direction of election of the 
National Labor Relations Board, hereinafter referred to 
as the Board, amending a certification of representatives 
held by Appellant on the ground that the Board violated 
the Fifth Amendment to the United States Constitution and 


q) 


2 


Section 9 (c)(1) of the National Labor Relations Act, as 
amended, hereafter referred to as the Act (June 23, 1947, 
e. 120, Title I, $101, 61 Stat. 143, 29 U.S.C. § 159, as 
amended October 22, 1951, ¢. 534, §1, 65 Stat. 601). As 
alleged in the complaint the District Court had jurisdiction 
under 62 Stat. 93, 28 U.S.C. § 1337 and Act of June 11, 1946 
ce. 324, § 10, 60 Stat. 243, 5 U.S.C. ¢ 1009 (J.A. 1). On Feb- 
ruary 26, 1964, the District Court entered findings of fact, 
conclusions and an order granting the Board’s motion to 
dismiss the complaint (J.A. 33-41). Appellant filed notice 
of appeal on April 24, 1964, (J.A. 41). This Court has 
jurisdiction of the appeal under Act of June 25, 1948, ¢. 
646, 62 Stat 929, 28 U.S.C. § 1291. 


STATEMENT OF THE CASE 


This case is before the Court on appeal from an Order 
granting Appellees’ motion to dismiss the complaint. Ac- 
cordingly, the material facts must be taken as alleged in 
the complaint and the exhibits attached thereto. 

Appellant, hereinafter referred to as IUK, is a voluntary 
labor organization which has represented approximately 
1500 production and maintenance employees of the Elec- 
tronics Division of Westinghouse Electric Corporation lo- 
eated at Friendship International Airport, Baltimore, 
Maryland, for a number of years. Local 1805, International 
Brotherhood of Electrical Workers, hereinafter referred to 
as IBEV,, is likewise a voluntary labor organization which 
has represented approximately 2200 production and mainte- 
nance employees at the Air Arm Division of Westinghouse, 
which is located adjacent to the Electronics Division at 
Friendship Airport, (J.A. 2, 12, 33-34). 


Prior to July, 1962, each Division operated separate 
maintenance departments in their respective buildings. 
There were approximately 39 maintenance employees in the 
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Air Arm Division and 26 in the Electronics Division. Both 
groups were called upon to perform maintenance work as 
required in a Central Services building, which handled 
administrative work for both divisions (J.A. 12, 34). In 
the summer of 1961, Westinghouse commenced construc- 
tion of a new Maintenance Shop, contemplating the move- 
ment of both maintenance departments into a common de- 
partment for both Divisions. Following the completion 
of the new building, in July 1962, the company transferred 
some maintenance employees and equipment from both the 
IBEW and IUE units to the maintenance shop (J.A. 12- 
13, 34). 

Following the transfer, IBEW filed a grievance and in- 
itially claimed the right to represent the maintenance em- 
ployees in the Electronics Division, who were transferred 
to the new maintenance shop as part of its existing unit. 
Subsequently, on September 13, 1962, IBEW struck in sup- 
port of that claim, and, as a result, Westinghouse charged 
IBEW with violations of Section 8(b)(4) and (7) of the 
Act.!. The Board petitioned the United States District 
Court for the District of Maryland to enjoin the violation 
of the Act, which it found probable cause to believe had 
oceurred. In its complaint, the Board sought to enjoin 
the strike on the ground that Westinghouse was lawfully 
recognizing IUE as the bargaining agent for certain 
maintenance employees in the Electronics Division, that 
a collective bargaining agreement was in effect which 
covered those employees and therefore, ‘‘a question con- 


199 US.C. §158(b) (4) and (7). The portions of the Act involved 
make it an unfair labor practice for a labor organization to strike to 
force or require an employer to recognize a particular labor organization 
as the representative of his employees if another organization has been 
certified as their representative under Section 9 or if the employer has 
lawfully recognized another labor organization and a question concerning 
representation cannot be raised under Section 9, Sections 8(b) (4)(C) and 


8(b) (7) (A). 
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cerning representation could not appropriately be raised 
concerning these employees.’’ (J.A. 2-3, 13-14, 34-35). Upon 
the agreement of IBEW not to strike and of the Company 
to seek clarification of the units by the Board, the District 
Court on October 4, 1962, determined to hold in abeyance 
the Board’s injunction request while efforts could be made 
to resolve the dispute which gave rise to the picketing 
(J.A. 3, 13, 35). IUE was not a party to this District Court 
proceeding. 

Thereafter, on October 5, 1962, IUE filed charges with 
the AFL-CIO charging that IBEW’s efforts to gain recog- 
nition for maintenance employees transferred to the Main- 
tenance Shop from the Electronics Division as part of 
IBEW’s existing unit violated the no-raiding provisions of 
the AFL-CIO Constitution (J.A. 14, 35). 

On October 9, 1962, Westinghouse filed with the Board its 
Motion for Clarification of Bargaining Units in Cases Nos. 
5-RC-2929 and 5-RC-2143, in which it requested as relief 
“That the Board direct a hearing to fully explore the nature 
of this dispute,’’ and to determine which certification, if 
any, was applicable to its plan to integrate into one new 
unit some maintenance employees from each of the existing 
units represented by IUE and IBEW respectively (em- 
phasis added), (J.A. 3, 14, 35). IBEW initially, on October 
17, 1963, while the raiding charges were pending, filed a 
response to the Employer’s Motion, requesting that the 
Motion be granted and contending, as it had since July 
that all the maintenance employees transferred to the new 
building were an accretion ‘to its production and mainte- 
nance unit (J.A. 14, 35). 

Before any further proceedings occurred before the 
Board, the Impartial Umpire under the AFL-CIO internal 
disputes procedure issued an award in favor of IUF, find- 
ing that IBEW’s claim to represent all employees in the 
maintenance shop as an accretion to its unit constituted 
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raiding against IUH’s established bargaining relationship 
with respect to the unit of production and maintenance 
employees in the Electronics Division. As a result, on 
January 29, 1963, IBEW withdrew its response to the 
Employer’s Motion for Clarification, and on February 12, 
1963, IBEW reiterated that it withdrew any prior claim 
to represent any employees in the Electronics Division 
(J.A. 3, 14, 35-36). On February 13, 1963, the Regional 
Director withdrew the outstanding unfair labor practice 
complaint on the basis of which he had instituted the Mary- 
land District Court proceeding (J.A. 3, 18-14). 

Only thereafter, on February 14, 1963, was the Employ- 
er’s petition in Case No. 5-RM-471 filed, requesting an 
election be held in a unit of all hourly paid maintenance 
employees, including laborers and storeroom attendants, 
assigned to or working out of the new maintenance shops. 
No individual or labor organization at that time or there- 
after claimed to be the exclusive representative of the 
employees set forth in that unit. (J.A. 3, 14, 35-36). 

Notwithstanding the absence of any claim by any in- 
dividual or labor organization to be the exclusive rep- 
resentative of the unit set forth in the petition, as the Board 
in its later decision conceded was the case,? the Board 
gave notice of and conducted a hearing on May 7, 1963, 
confined to the petition in Case No. 5-RM-471 (J.A. 4, 11, 
36). At the hearing, both unions again disclaimed all in- 
terest in the unit described in the petition and opposed 


the petition on the ground that no individual or labor 
organization claimed to be the exclusive representative 


in the unit set forth in the petition, as well as the added 
ground that the petition was premature under the Board's 


2 The Board found only that “Local 1805 at one time claimed to repre- 
sent all the maintenance employees” (J.A. 15). 
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contract bar rules. After stating their positions, they with- 
drew from the hearing (J.A. 5, 36). 

No notice of hearing was ever given and no hearing 
was ever held with respect to the Motion for Clarification 
is Cases Nos. 5-RC-2929 and 5-RC-2143 (J.A. 4, 0, 36). 
Nonetheless, on September 9, 1963, the Board issued its 
‘Decision and Direction of Election and Order Partially 
Granting Motion for Clarification,’’ in which for the first 
time, after the hearing in Case No. 5-RM-471, the cases 
were consolidated for decision. In its Decision, the Board 
revised both existing production and maintenance units to 
exclude all maintenance employees from both units, created 
a new unit of maintenance employees, and directed an elec- 
tion in that unit, notwithstanding the absence of any claim 
of representation for such unit (J.A. 5, 11, 16, 36-57). 

On September 25, 1963, both unions filed a Joint Motion 
for Reconsideration in which they urged reconsideration of 
the Board’s decision, pointing out that no hearing had been 
held on the Motion for Clarification. On October 29, 1965, 
the request for reconsideration was denied (J.A. 5, 19-21, 
38-39). The complaint in this case was filed before the 
election was held pursuant to the Board’s Direction (J.A. 
6, 39). 

The complaint alleged that the Board’s action in amend- 
ing the unit represented by plaintiff without a hearing 
on Westinghouse’s Motion for Clarification violated a 
mandatory requirement of the Act and denied IUK due 
process of law (J.A. 6). It alleged also that the Board’s 
action in directing a hearing and an election on the Em- 
ployer’s representation petition in the absence of a claim 


by any union to be recognized as the exclusive representa- 
tive in the unit claimed to be appropriate also violated 
a statutory requirement (J.A. 4), The complaint alleged 
that unless these acts were restrained, IUE would suffer 
grave and irreparable injury by reason of the impairment 
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of its status as bargaining representative and its con- 
tractual rights, that its administrative remedies were ex- 
hausted, and that it has no adequate remedy at law or 
indeed no other means for relief except through this 
proceeding (J.A. 6-7). 

In granting the Board’s motion to dismiss, the District 
Court made findings essentially in accord with the allega- 
tions of the complaint and the exhibits attached thereto.’ 
The Court concluded that nothing precludes the Board 
from conducting an election on an employer’s petition 
where a union has made a claim to be recognized and sub- 
sequently withdraws that claim. Finding that to be the 
vase here, the Court concluded that the Board’s direction 
of an election was within its discretion (J.A. 39-40). The 
Court also rejected the claim that the Board violated the 
Act and denied Appellant due process by failing to hold a 
hearing on the motion to clarify the existing certifications, 
concluding that the issues raised by the employer’s petition 
were essentially the same as those raised by the motion to 
clarify, ‘‘i.e. the effect of the actual and projected changes 
in the Company's operations on the existing collective bar- 
gaining units.’’ (J.A. 40). The Court thereupon concluded 
that the Court lacked jurisdiction over the subject matter 
of the action and ordered the complaint dismissed. (J.A. 
40-41). 


3 The finding in paragraph 3 (J.A. 34) that employees in each depart- 
ment were assigned exclusively to maintenance work located within their 
respective divisions is contrary to the finding of the Board in its decision 
(J.A, 12). The last sentence in paragraph 4 seems unsupported (J.A. 
34). In any event these findings along with those in paragraph 11 (J.A. 
36) are immaterial to the issues before the Court, The findings in para- 
graph 15 (J.A. 39) are not based on the complaint or exhibits attached 
to it. However, none of these findings appear to have been relied upon 
by the District Court. 
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STATUTE INVOLVED 


The statute involved is the National Labor Relations 
Act, as amended, §9, Act of June 23, 1947, ¢. 120, Title I, 
§ 101, 61 Stat. 143; as amended Oct. 22, 1951, ¢. 534 $1, 
65 Stat. 601. The relevant parts of the statute are: 


See. 9(a) ‘Representatives designated or selected for 
the purposes of collective bargaining by the majority 
of the employees in a unit appropriate for such pur- 
poses, shall be the exclusive representatives of all the 
employees in such unit for the purpose of collective 
bargaining in respect to rates of pay, wages, hours of 


employment, or other conditions of employment: * * *. 


* * * * * * * 


“«(¢) (1) Whenever a petition shall have been filed, 
in accordance with such regulations as may be pre- 
seribed by the Board— 

““(A) by an employee or group of employees or any 

individual or labor organization acting in their be- 

half alleging that a substantial number of employees 

(i) wish to be represented for collective bargaining 

and that their employer declines to recognize their 

representative as the representative defined in sec- 
tion 9(a), or (ii) assert that the individual or labor 
organization, which has been certified or is being 
eurrently recognized by their employer as the bar- 


gaining representative, is no longer a representative 
as defined in section 9(a) of this section; or 


“©(B) by an employer, alleging that one or more in- 
dividuals or labor organizations have presented to 
him a claim to be recognized as the representative 
defined in section 9(a) of this section ; 


the Board shall investigate such petition and if it has 
reasonable cause to believe that a question of represen- 
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tation affecting commerce exists shall provide for an 
appropriate hearing upon due notice. Such hearing 
may be conducted by an officer or employee of the 
regional office, who shall not make any recommenda- 
tions with respect thereto. If the Board finds upon the 
record of such hearing tha such a question of represen- 
tation exists, it shall direct an election by secret ballot 
and shall certify the results thereof. 


**(2) In determining whether or not a question of 
representation affecting commerce exists, the same reg- 
ulations and rules of decision shall apply irrespective 
of the identity of the persons filing the petition or the 
kind of relief sought and in no ease shall the Board 
deny a labor organization a place on the ballot: by 
reason of an order with respect to such labor organiza- 
tion or its predecessor not issued in conformity with 
section 10(¢). 


* * * * * . . 


“*(4) Nothing in this section shall be construed to 
prohibit the waiving of hearings by stipulation for 
the purpose of a consent election in conformity with 
regulations and rules of decision of the Board.’’ 


STATEMENT OF POINTS 


1. The District Court had jurisdiction to entertain Ap- 
pellant’s complaint seeking to set aside actions of the Na- 
tional Labor Relations Board alleged to be unconstitutional 
and unauthorized by the National Labor Relations Act. 

2. The action of the National Labor Relations Board in 
amending the certification of Appellant without a hearing 
was in violation of constitutional rights of the Appellant 
and unauthorized by the National Labor Relations Act. 

3. The action of the National Labor Relations Board in 


directing an election pursuant to an employer's petition 
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in the absence of any claim by a labor organization or 
individual that it was the exclusive representative of the 
employees in the unit set forth in the petition, was also 
unauthorized by the National Labor Relations Act. 

4. The complaint stated a claim on which relief could be 
granted, and should not have been dismissed. 


SUMMARY OF ARGUMENT 


J. This action challenges two actions of the Board, and 
the District Court had jurisdiction over both. The first is 
the Board’s action amending the existing units without any 
hearing with respect thereto. The second is the direction 
of an election pursuant to the Westinghouse petition in 
the absence of any claim by any labor organization to rep- 
resent the employees in the unit set forth in the petition. 

The Court’s jurisdiction stems from Fay v. Douds, 172 
F. 2d 720 (C.A. 2) and Leedom v. Kyne, 358 U.S. 184. They 
hold that the District Courts have jurisdiction to enjoin 
representation proceedings where the complaint contains an 
“assertion of a constitutional right [which] is not trans- 
parently frivolous’’ or asserts ‘‘an attempted exercise of 
power that had been specifically withheld.’’ 172 F. 2d at 
723, 358 U.S., at 189. As this Court’s decision in Miami 
Pressmen’s Local 46 v. McCulloch, 116 U.S. App. D.C. 243, 
322 F. 2d 993, establishes, with respect to the latter, the gov- 
erning principle is not a verbalistic formula which may be 
mechanically applied, but whether or not the complaint 
states a claim that the Board has plainly exceeded its 
authority. 

Here the complaint claims a denial of a hearing in vio- 
lation of the plaintiff’s rights to due process over which 
the District Court had jurisdiction and indeed which gave 
it jurisdiction over the entire complaint. Fay v. Douds, 
supra. Further, it aserts that the denial of a hearing was 
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in violation of a plain statutory requirement that a hearing 
be held. Finally, it asserts that the Board entertained an 
employer's representation petition in the absence of a claim 
by any labor organization to be the exclusive representative 
of the employees in the unit set forth in the petition as 
appropriate, despite the plainly manifested intent of Con- 
egress to prohibit it from doing so, These assertions con- 
ferred jurisdiction on the District Court. 

II. Plaintiff had a Constitutional right to a hearing on 
the Employer’s Motion for Clarification at least before 
entry of a final order depriving it of its representation 
rights Inland Empire District Council v. Millis, 325 U.S, 
697: Brinkerhoff-Faris Trust & Savings Co. v. Hall, 281 
U.S. 673. It may not be necessary to decide the constitu- 
tional question, however, because in the absence of specifie 
authorization from Congress, it should not be inferred that 
the Board has the power to deprive a union of its repre- 
sentation rights without a hearing. Greene v. McElroy, 
350 U.S. 474. Not only is such authorization lacking, but 
the Act discloses that Congress required that a hearing 


be held in every case unless waived, 


The District Court rejected Appellant’s contention in 
this regard on the grounds that the issue in the hearing on 
the employer's petition was essentially the same as the 
issue raised by the Motion for Clarification, and that having 
held a hearing on the petition, the Board was not required 
to hold a second hearing because the unions declined to 
participate in the first hearing. 

In finding that the issues raised by the petition and 
the motion were the same, the District Court was in error. 
The unions’ withdrawal from the first and only hearing is 
irrelevant, for even if they had participated fully in it, a 
second hearing would have been required because of the 
different issue raised by the motion. The petition did not 
raise an issue as to the effect of changes in the employer's 
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operations on the existing bargaining units. That issue 
was raised by the Motion for Clarification. The unit issue 
raised by the petition was whether the unit set forth in the 
petition was an appropriate unit. In identifying the issues 
in the two proceedings, the District Court failed to recog- 
nize that a finding that the unit set forth in the petition was 
an appropriate unit did not preclude a finding that the exist- 
ing units were also appropriate. Morand Brothers Bever- 
age Co., 91 NLRB 409. 

Moreover, it was not the unions who caused the issues to 
be heard separately. They were separately raised, and 
because the Board failed to consolidate them for purposes 
of hearing, there was every reason to believe they were to 
be separately resolved. Even if the two proceedings could 
have been consolidated for hearing, having chosen to pro- 
ceed as it did, the Board is bound by the course it chose. 
Vitarelli v. Seaton, 359 U.S. 535. 

The Board’s Decision confirms the correctness of the 
belief that the issues were different. Had the issues truly 
been the-same, there would have been no need to consolidate 
the two proceedings after the hearing or to act on the motion 
to clarify, for the petition should have been an adequate 
basis for disposing of the litigated issues. The fact that 
it was not demonstrates the separation of the issues in the 
two proceedings. 

TII A. Section 9(c) of the Act does not give the Board 
authority to direct elections whenever it chooses. Among 
the limitations on its authority to conduct elections are 
those set forth in Section 9(c)(1)(B) relating to petitions 
filed by employers. They authorize employer petitions 
alleging that one or more unions have presented a claim 
to be recognized as the exclusive representative of all the 
employees in an appropriate unit. The Board has consist- 
ently interpreted the Act to require proof that such a claim 
has been made as a jurisdictional fact. Herman Lowen- 
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stein, Inc., 75 NLRB 377. This requirement manifests 
Congress’ intent that the provision for employer petitions 
shall not provide a means by which an employer could gain 
an election at a time when a union did not claim representa- 
tion or was not ready. 

The discretion of the Board to decide issues relating to 
the existence of a question concerning representation or 
appropriate unit is not unbounded. Where there are specific 
statutory standards, the Board has no discretion to ignore 
them. Congress having placed a specific limitation in the 
statute to prevent the direction of an election in the absence 
of a claim by a union to be the exclusive representative in 
the unit claimed to be appropriate, the Board has no dis- 
cretion to ignore it. 

B. In directing an election pursuant to the employer’s 
petition, the Board ignored the statutory limitation on its 
authority. Instead it advanced a number of reasons all 
of which are invalid. It sought to justify its action as 
resolving a dispute which other efforts had failed to resolve. 
But the Board has no at large authority to resolve knotty 
disputes. It gained no added authority from the fact that 
a Maryland District Court withheld action in connection 
with a different unfair labor practice proceeding, which 
had since been resolved, in the hope that the Board might 
resolve that dispute. Nor did the fact that IBEW had once 
claimed all the maintenance employees aid the Board, for 
by its very statement the Board conceded that at the time 
the petition was filed and at all times thereafter, there was 
no such claim in existence. The fact that the two unions’ 
non-overlapping claims encompassed all the maintenance 
employees as portions of their respective production and 
maintenance units did not establish that any union claimed 
to be the exclusive representative of a unit of all the main- 
tenance employees. Finally, the fact that maintenance 
employees might be left without representation is none of 
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the Board’s concern if no union sought to represent them. 
None of the reasons advanced by the Board established the 
existence of the Board’s authority. The Board’s action was 
not a permissible exercise of discretion within its authority, 


but was in excess of its authority contrary to the statute 
and the clear intent of Congress. 


Thus, as an independent matter or in conjunction with 
the denial of a hearing on the Motion for Clarification, the 
complaint stated a claim on which relief can be granted and 
over which the District Court had jurisdiction. 


ARGUMENT 


I. The District Court Had Jurisdiction Over the Subject 
Matter of This Action 

There are two basic actions of the Board challenged in 
this proceeding, and the District Court had jurisdiction 
over both. The first is the Board’s action amending the 
existing units without any hearing with respect thereto. 
The second is the direction of an election pursuant to the 
Westinghouse petition in the absence of any claim by any 
labor organization to represent the employees in the unit 
set forth in the petition. IUE contends that amendment of 
the units without a hearing violated its constitutional 
rights and exceeded the Board’s statutory authority. IUR 
contends that the direction of election was also beyond the 
Board’s authority. 

The standards for the exercise of jurisdiction by the 
District Court in this action find their sources in Fay v. 
Douds, 172 F. 2d 720 (C.A. 2) and Leedom v. Kyne, 358 
U.S. 184, which hold that the Federal District Courts have 
jurisdiction to enjoin representation proceedings before 
the National Labor Relations Board where there has been 
action by the Board which either denies a constitutional 
right or is in excess of the authority delegated to the Board 


1d 


by the National Labor Relations Act. In this proceeding 
both grounds for jurisdiction are present. 

In Fay v. Douds, supra, it was asserted that constitu- 
tional rights had been infringed by denial of a hearing. 
The Court held: 


“Tf this assertion of constitutional right is not trans- 
parently frivolous, it gave the Court jurisdiction; and 
having once acquired jurisdiction, the Court might, 
and should, dispose of all other questions which arose, 
even though they would not have been independently 
justiciable.’’ (172 F. 2d, at 723). 


In Leedom v. Kyne, supra, the action was brought to 
set aside a Board decision finding appropriate a unit which 
included both professional and non-professional employees 
without first permitting the professional employees an op- 
portunity to vote on inclusion in such unit. It was alleged 
that this action was in excess of the statutory authority 
of the Board because §9(b)(1) of the Act, 29 U.S.C. $159 
(b)(1), provided that the Board shall not include profes- 
sional employees in the same unit as non-professional em- 
ployees unless a majority of the professional employees 
vote for inclusion in such a unit. The Supreme Court agreed 
that the District Court had jurisdiction. It noted that the 
action was not one to ‘‘review’’ the decision of the Board 
in the sense of the term as used in the Act, but rather that 
it was ‘‘one to strike down an order of the Board made 
in excess of its delegated powers and contrary to a specific 
prohibition in the Act.’’ The Court held: 


‘Plainly, this was an attempted exercise of power that 
had been specifically withheld. It deprived the profes- 
sional employees of a ‘right’ assured to them by Con- 
gress. Surely in these circumstances, a Federal Dis- 
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trict Court has jurisdiction of an original suit to pre- 
vent deprivation of a right so given.’’ (358 U.S., at 
189). 


In McCulloch v. Sociedad Nacional de Marieros, 372 
U.S. 10, a very different question arose. There the Board 
had directed an election among the crews of ships flying 
foreign ftags. The shipowners and a foreign union brought 
suit to enjoin the elections. The Supreme Court concluded 
that Congress did not intend to include foreign ships within 
the coverage of the Act, and that the Board did not have 
authority or power to conduct the representation elections 
it had directed. 

The Court upheld the jurisdiction of the District Court 
as within ‘‘the limited exception fashioned in Leedom v. 
Kyne’’ even though ‘‘no specific prohibition in the Act was 
violated,’? because the question of the Board’s power to 


act raised issues of importance requiring prompt judicial 
resolution. The Court noted that the exception was not to 
be taken as ‘‘an enlargement of the exception in Ayne.”’ 

Far from indicating that Leedom v. Kyne was intended 


to be limited to the case in which the prohibition was as 
specific as that which appeared on the facts there pre- 
sented, McCulloch v. Sociedad confirms that it is not an en- 
lareement of Leedom v. Kyne to assert jurisdiction to set 
aside a representation decision where the Board ‘‘plainly”’ 
attempted to exercise ‘‘power that had been specifically 
withheld.’ * 

Indeed, this Court in Miami Pressmen’s Local 46 v. Mc- 
Culloch, 116 U.S. App. D.C. 243, 322 F. 2d 993, has recog- 
nized that Leedom v. Kyne is not restricted to cases where 


4 In Boire v. Greyhound Corp., 376 U.S. 473, 84 S.Ct, 894, the Supreme 
Court reaffirmed without change its Kyne and Sociedad decisions. It held 
that the issue there sought to be reviewed was essentially a factual de- 
termination which was not judicially reviewable. 


17 


the Board has acted contrary to a specific prohibition of 
the Act. There, the Court found that the Board’s failure 
to take action made mandatory by the Act also gives rise 
to jurisdiction. But even more significant, it recognized 
that the presence of mandatory language is not the critical 
test, but that it is the manifiestation of the plain intent 
of Congress which must ultimately govern the jurisdiction 
of the court. For in the Pressmen’s case, the Board failed 
to certify the results of an election despite the provision 
of Section 9(¢)(1), 29 U.S.C. §159(¢) (1), that it shall do 
so. The plaintiff sought to have the court compel the 
Board to certify the results. While asserting its jurisdic- 
tion to compel the Board to certify the results, the Court 
recognized that despite its mandatory language, ‘‘Clearly, 
9(¢)(1) is not mandatory in all instances’’; and that the 
Board may refuse to certify results of an election which for 
some reason it finds should be set aside. 322 F. 2d, at 997. 

Thus, the governing principle is not a verbalistic formula 
which can be mechanically applied to the words of the Act, 
but whether or not the Board has plainly exceeded its 
authority. 

Here, the basis of jurisdiction is plain. 

First, there is an assertion of constitutional rights which 
is not transparently frivolous which gives the Court juris- 
diction over all questions which arise. Fay v. Douds, supra: 
Miami Pressmen’s Local 46 v. McCulloch, supra. 

Second, if the Court does not wish to reach the constitu- 
tional question, the complaint further asserts that the Act 
makes a hearing mandatory and by amending the pre- 
viously certified units without a hearing, the Board acted 
in excess of its authority and contrary to a specific man- 
datory provision of the Act, creating a separate basis for 
the assertion of jurisdiction over all the questions which 
arise. Leedom v. Kyne, supra; Miami Pressmen’s Local 
46 v. McCulloch, supra. 
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Finally, it is asserted that the authority of the Board 
to direct an election pursuant to an employer petition under 
Section 9(c)(1)(B), 29 U.S.C. § 159(c)(1)(B), is predi- 
cated upon the allegation, and necesarily upon the proof, 
that ‘‘one or more individuals or labor organizations have 
presented to [the employer] a claim to be recognized 
as the representative defined in Section 9(a)’’ 29 U.S.C. 
§159(a), which defines a representative as one ‘‘desig- 
nated or selected for the purpose of collective bargaining 
by the majority of the employees in a unit appropriate 
for such purposes,’’ who is the exclusive representa- 
tive ‘‘of all employees in such unit for the purposes of 
collective bargaining in respect to rates of pay, wages, 
hours of employment, or other conditions of employment.”’ 
It is asserted that the direction of an election absent such 
a claim is plainly in excess of the jurisdiction of the Board 
as intended by Congress, independently giving the Board 
jurisdiction over the questions raised herein. Leedom v. 
Kyne, supra; Miami Pressmen’s Local 46 v. McCulloch, 
supra. 

The jurisdiction of the Court depends upon the claims 
asserted and not their ultimate merit. Fay v. Douds, 
supra; Miami Pressmen’s Local 46 v. McCulloch, supra. 
Here the claims asserted confer jurisdiction on the Court. 


Il. The Board’s Action Amending the Certifications of 
Both Unions Violated Their Constitutional Rights 
and Was Unauthorized by the Statute. 


Plaintiff’s right to a hearing before the Board acted on 
the Company’s Motion for Clarification is clear. Under 
the Constitution, plaintiff was entitled to a hearing at 
least before entry of a final order depriving it of its rep- 
resentational rights. Inland Empire District Council v. 
Millis, 325 U.S. 697; Ohio Bell Telephone Co. v. Public 
Utilities Commission, 301 U.S. 292; Interstate Commerce 
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Commission v. Louisville National Railroad, 227 U.S. 88, 
93; Brinkerhoff-Faris Trust & Savings Co. v. Hall, 281 
U.S. 673, 678; Morgan v. United States, 304 U.S. 1, 18; 
Opp Cotton Mills v. Administrator, 312 U.S. 126, 152, 153; 
Greene v. McElroy, 360 U.S. 474, 496. Due process required 
that plaintiff be given ‘‘an opportunity to be heard and to 
defend its substantive right.”” Brinkerhoff-Faris Trust € 
Savings Co., supra. 

As in Greene v. McElroy, supra, it may not be necessary 
to decide the constitutional question, for in the absence 
of explicit authorization from Congress, it should not be in- 
ferred that the Board has the power to deprive plaintiff 
of its rights without a hearing. Far from a grant of au- 
thority to act without a hearing, the Act discloses a clear 
Congressional intent that a hearing be held in every 
case unless waived. Thus, in Section 9(c)(1), the Board 
is commanded to provide an appropriate hearing whenever 
it has reasonable cause to believe a question concerning rep- 
resentation exists, and in Section 9(¢) (2) the Board is com- 
manded to apply the same regulations and rules of decision 
‘irrespective of ... the kind of relief sought.’** 9(¢) (4) 
underscores the intent to require hearings except where the 
parties waive a hearing by stipulation. Even when it 
carved out a limited exception in Section 8(b)(7) of the 
Act, 29 U.S.C. §158(b)(7),® to the otherwise uniform re- 
quirement that the hearing precede any election, Congress 

5 While the right to a hearing asserted herein relates to a motion for 
clarification of prior certifications rather than a hearing on 2 petition 
looking toward initial certification, no Congressional intent to require a 
hearing only in the latter ease can be inferred, particularly in the light 
of Section 9(¢) (2). Assuming that the Board's authority to amend certi- 
fications may be implied by Section 9, one cannot infer that Congress 


intended to give the Board greater freedom from procedural restraints in 
altering units than in establishing them initially. 

& Section 8(b) (7) provides when a petition is filed in the face of organi- 
zational picketing the Board shall forthwith direct an election without 
regard to the provisions of Section 9(¢) (1). 
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did not dispense entirely with the right to a hearing. 
Department Store Employees Union v. Brown, 284 F. 2d 
619 (C.A.9). See particularly 284 F, 2d at 627, n.12. Ac- 
cordingly, it is plain that Congress intended the Board 
to have no authority to enter a final order adjudicating 
substantive rights in a representation case without a hear- 
ing, and indeed made the hearing mandatory. 

The District Court concluded that the Appellant’s con- 
tentions in this regard were without substance. It held: 


‘Plaintiff concedes that a hearing was held on the 
Company’s petition for a representation election, and 
that the Board subsequently consolidated the petition 
and the motion for purposes of decision. The issues in 
the two proceedings were essentially the same, 1.e. 
the effect of the actual and proposed changes in the 
Company’s operations on the existing collective bar- 
gaining units. Having held one hearing to take evi- 
dence on this issue, the Board was not obliged to 
hold another merely because the unions had declined 
to participate in the first hearing.’’? (J.A. 40). 


The finding that the issues in the two proceedings were 
‘cagsentially’’ the same not only is in error, but itself 
concedes that the issues were in some respects different. 
The union’s withdrawal from the hearing on the employer’s 
petition is completely irrelevant, for even had they parti- 
cipated in full at that hearing, the differences in the issues 
raised by the two proceedings warranted cither a single 
consolidated hearing on both, which the Board in its 
wisdom chose not to order, or separate hearings on each. 


The issue raised by the employer’s petition was not the 
effect of changes in Company operations on the existing 
bargaining units. That issue was raised by the employer’s 
Motion for Clarification. The issues raised by the em- 
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ployer’s petition were whether there was any claim of 
representation to warrant an election, whether the union’s 
contract barred an election, and if a question concerning 
representation otherwise appeared to exist, whether the 
unit set forth in the petition was az appropriate unit for 
purposes of collective bargaining. 

The fallacy of the Court’s statement of the issue raised 
by the petition lies in its failure to recognize that under 
well established Board precedent, a finding that the unit 
set forth in the petition was an appropriate unit did not 
preclude a finding that the existing units also continued 
to be appropriate, and that representation along existing 
unit lines could also continue. Morand Brothers Beverage 
Co.. 91 NLRB 409, 417-418; Hot Shoppes, Inc., 130 NLRB 
138, 141: Housatonic Public Service Company, 111 NLRB 
877. Thus, assertion of the continuing appropriateness of 
the existing units was not inconsistent with the assertion 
that the unit set forth in the petition was also an appro- 
priate unit, and the issues raised in the two proceedings 
were not the same or mutually inclusive. 

Moreover, it was not the unions who caused these issues 
to be raised separately. The employer who filed the 
petition, also chose to raise the issues as to the existing 
units separately. When the hearing on the petition was 
directed, because the Board did not consolidate the two 


proceedings for hearings, there was every reason to believe 


that the issues were to be separately resolved. Even as- 
suming that the two matters might have been consolidated 
for a single hearing, they were not. Having chosen to pro- 
ceed in one manner, the Board cannot now complain that 
it could have proceeded differently and excuse itself thereby 
from the obligation to adhere to the procedures it chose to 
follow by failing to consolidate the petition and Motion for 
Clarification for purposes of hearing. Vitarelli v. Seaton, 
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359 U.S. 535; Service v. Dulles, 354 U.S. 363; Accardi Vv. 
Shaughnessy, 347 US, 260. 

Thus, when the unions appeared at the hearing in 5-RM- 
471, they were entitled to rely on their right to a separate 
hearing on the Motion for Clarification and the understand- 
ing that only the issues raised by 5-RM-471 were to be 
decided on the basis of that hearing Even had they par- 
ticipated fully in that hearing, no hearing would have been 
held as to the issues raised by the motion to clarify. For 
the unions’ risk in limiting their participation was only 
as broad as the issues on which the hearing was held. At 
most the Unions risked a finding that the unit set forth in 
the petition was an appropriate unit. 

The Board’s efforts to consolidate the two proceedings 
retroactively cannot conceal the fact that no hearing was 
ever held or ordered with respect to the amendment of the 
units in Cases Nos. 5-RC-2929 and 5-RC-2143. 

The Board’s decision confirms the correctness of the be- 
lief of both unions that it would be sufficient to establish 
in the appropriate proceeding that the existing units were 


appropriate in order for each to preserve its existing unit, 
for the Board found it necessary to act on the Motion for 


Clarification and amend the existing units before directing 
an election in the unit set forth in the employer’s petition.’ 
Had the unions been given the opportunity to present evi- 
dence on that issue and had they succeeded in establishing 
the continued appropriateness of the existing units, there 
would have been no occasion for the Board even to have 
considered directing an election in the unit set forth in the 
petition, in the absence of a claim for that unit, and the 
petition would properly have been dismissed without de- 
ciding the appropriateness of that unit. See Southern 


7 J£ the issues in both proceedings were the same, there would have been 
no need to consolidate them or to act on the motion for clarification. 
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Greyhound Lines, 141 NLRB 753. Indeed, the Board’s de- 
cision in that case demonstrates the hearing on the employer 
petition was not the proper forum in which to determine 
the appropriateness of the existing units in which no elec- 
tion was sought. 141 NLRB, at 756, n. 5. 

Appellant is not aggrieved because it declined to partici- 
pate in the hearing on the Employer’s petition. It is ag- 
grieved because after a hearing was held, the Board decided 
to change the ground rules under which the hearing was 
held and make it do for issues which were the subject matter 
of a separate proceeding. See Worthington Pump Corp. v. 
Douds, 97 F. Supp. 656. 

Thus, with respect to this issue, there is clear basis for 
the Court to assert jurisdiction and the complaint states 
a claim on which relief should be granted. 


III. The Board Had No Authority To Direct an Election 
Pursuant to the Company’s Petition 


A. The statute does not authorize the Board to entertain an 
employer petition absent a claim by an individual or 
labor organization that it is the exclusive representative 
of the employees in the unit set forth in the petition. 


The District Court concluded that the Board’s decision 
to direct an election among the employees of the main- 
tenance shop in the new building was not in excess of the 
Board's authority but was within the scope of its expertise 
and discretion. This conclusion ignores the statute, ignores 
the Board’s own consistent construction of its statutory 
authority, and obliterates the distinction between what the 
Board has discretion to decide and what it is precluded from 
deciding. 

The statute does not grant the Board free rein to direct 
elections whenever it chooses. Section 9(¢) of the <Act, 
provides that the Board may direct an election only under 
certain circumstances. A petition must be filed; the 
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petition must be investigated; if the Board has reason- 
able cause to believe that a question of representation 
affecting commerce exists, a hearing must be provided ; 
and if upon the record of the hearing the Board finds 
that such a question concerning representation exists, 
it must direct an election and certify the results thereof. 
The Board has no authority to direct elections outside of 
that granted it under Section 9(c). 

Section 9(¢)(1)(B), is the only source of authority for 
the Board to direct an election pursuant to a petition filed 
by an employer. That section provides that the machinery 
which may result in the direction of an election can be placed 
in motion only upon the filing of a petition by an employer 
‘alleging that one or more individuals or labor organiza- 
tions have presented to him a claim to be recognized as the 
representative defined in Section 9(a)”’. A claim to be 
recognized as the representative defined in Section 9(a) 
means a claim ‘‘to be the exclusive representative of all 
the employees in an appropriate unit.’’ 

Unless Congress can be deemed to have intended merely 
that a petition filed by an employer contain an allegation in 
order to set the machinery in motion without regard to 
whether or not a hearing subsequently discloses the allega- 
tion to be supported by fact, it must follow that the statute 
requires that one of the elements which must be proved 
at any hearing pursuant to an employer petition is that 
the allegation required by Section 9(c)(1)(B) is, indeed, 
supported by fact. That is, that the employer has been 
presented a claim by one or more individuals or labor 
organization to be recognized as the exclusive representa- 
tive of all employees in such unit. 

The Board has consistently interpreted the Act to re- 


quire not only proof that the allegation is made in the peti- 
tion, but proof that the allegation is supported by fact. 
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Herman Loewenstein, Inc., 75 NLRB 377, at 382; Darling 
dé: Co., 116 NLRB 374 at 376. 

The reason for the incorporation in the statute of the 
requirement that an employer petition be supported by 
such proof is not difficult to ascertain. Provision for em- 
ployer petitions was added by the 1947 amendments to the 
Act. Its purpose was to provide a means by which an em- 


ployer might petition for an election to determine whether 
or not the union represented a majority in a unit it claimed 


in the event the employer was confronted with a claim of 
majority representation by a union which did not itself 
file a petition. It was not intended, however, to provide 
a means by which an employer could gain an election at a 
time when a union did not claim representation or was 
unprepared to go to an election. See House Report No. 
245 on H.R. 3020, 80th Cong., Ist Sess., p. 35; Senate Re- 
port No. 105 on S. 1126, 80th Cong. Ist Sess., pp. 10-11, 
I Leg. Hist. of the Labor-Management Relations Act, 1947, 
pp. 326, 416-417. It can be readily seen that unless See- 
tion 9(¢)(1)(B) is construed, as its language indeed re- 
quires, to mean that an employer must be presented with 
a claim for recognition as the exclusive representative in 
the unit in which the election is sought, the Congressional 
intent could be easily circumvented. For, assuming that 
a union presented a claim to be recognized as exclusive 
representative for a unit of an employer’s maintenance 
employees, the employer could easily circumvent the re- 
quirements of the Act by filing a petition for an election 
in a unit of its production and maintenance employees on 
the basis that the union had made a claim to be exclusive 
representative of employees in a smaller unit. A union 
could thus be foreed to an election in a unit it did not seck 
and at a time when it did not claim a majority in that unit. 
Thus, it is clear that Congress intended that a prerequisite 
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to the validity of a petition is a claim for recognition in 
the unit for which the employer has petitioned for an elec- 
tion. 

The Board may have discretion to decide issues relating 
to the existence of a question concerning representation or 
the appropriateness of a unit in the absence of specific 
statutory standards. But in neither area is the Board’s 
discretion entirely unfettered. In determining the appro- 
priate unit, where there is a specific statutory standard, 
such as in the proviso to Section 9(b), 29 U.S.C. § 159(b), 
the Board may well run afoul of the Act by failing to fol- 
low the standard, and it has no discretion to ignore it. 
Compare Leedom v. Kyne, supra with Consolidated Edison 
Co. y. McLeod, 202 F. Supp. 351 (S.D. N.Y.) aff’d. 302 
F. 2d 354 and Int’l Union of Operating Engineers Local 
No. 148 v. Int?l Union of Operating Engineers Local No. 2, 


discretion are aptly described by the Fourth Cireuit in 
NLRB v. National Plastic Products Co., 175 F. 2d 755, at 
758. There the Court stated, ‘‘Insofar as the certification 
involves the exercise of discretion, that is a matter with 
which we are powerless to interfere so long as the Board 
acts within the limits of the law.”’ 


The Board’s discretion to find that a question concerning 
representation exists pursuant to an employer petition is 
similarly restricted. The Board’s discretion to find the ex- 
istence of such a question is broad so long as it acts within 
the areas as to which the statute prescribes no specific 
standards, such as the Board’s contract bar policies. But 
Congress expressly placed in the law a specific limitation 
to prevent the Board from directing an election upon an 
employer’s petition in the absence of a claim by an individ- 
ual or a labor organization for recognition as exclusive 
representative in the unit sought, The Board has no dis- 
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eretion to ignore that limitation. As the Board stated 
in Herman Loewenstein, Inc., supra, 75 NLRB, at 382, 
‘Absent such a claim, the Board would be without juris- 
diction to proceed with its investigation under Section 
9(c)(1)(B) of the Act as amended.”’ 

In conditioning the grant of power to the Board to enter- 
tain employer petitions upon the existence of such a claim, 
Congress ‘‘[p]lainly. . .specifically withheld’’ the power 
to do so in its absence, Leedom v. Kyne, supra, 358 US., at 
189, 


B. The Board’s direction of an election was in excess of its 
statutory authority 


In its decision which Appellant here secks to vacate, the 
Board studiously avoided this limitation, ignoring also its 
own prior decisions. Instead, the Board advanced a number 
of reasons to support its unauthorized direction of an elec- 
tion, none of which can validly supply the missing element 
required by Section 9(¢)(1)(B), to confer authority on the 
Board to act (J.A. 15). 

1. The first reason stated by the Board was that the 
efforts of the parties to resolve their dispute met with 
failure. his reason is totally irrelevant to the Board's 
jurisdiction to entertain an employer petition. Section 9 
(c)(1), does not provide for election proceedings for the 
purpose of arbitrating industrial disputes, and nowhere is 
the Board granted license to engage in such arbitration. 
Moreover, the initial dispute arose when the Employer de- 
sired to continue recognizing both unions and IBEW 
claimed to represent all maintenance employees. IBEW 
subsequently withdrew its earlier claim and agreed with 
IUE and the employer that two separate units should be 


maintained, whereupon the Employer immediately filed the 
petition. Thus, the efforts of IUK and IBEW had resolved 
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the dispute before the petition was filed. In any event, the 
grievance and arbitration procedure under the contracts 
was an adequate means for resolving any dispute which 
might thereafter arise, particularly in view of the absence 
of conflicting claims between the unions. See Carey v. 
Westinghouse, 375 U.S. 261. 

2. The Board relied on the fact that the Employer and 
the Maryland District Court were ‘‘looking to the Board to 
resolve the dispute.’’ This reason is likewise irrelevant 
to whether or not either union claimed to be exclusive rep- 
resentative of a unit consisting of the employees in the 
maintenance shop. Moreover, the Board totally ignored the 
fact that the dispute which was before the District Court 
had been resolved upon the withdrawal by the IBEW of 
its claim to represent any maintenance employees in the 
IUE unit. Following the withdrawal of that claim, the dis- 
pute no longer existed which gave rise to the Employer’s 
charges and the issuance of the complaint from which the 
jurisdiction of the Maryland District Court arose. Indeed, 


the complaint was withdrawn by the Board’s Regional 
Director, who recognized that the dispute was resolved, 
prior to the filing of the Employer’s petition (J.A. 3). No 
dispute remained thereafter which the District Court could 
have ‘‘looked to the Board to resolve.”’ 


3. The Board stated that IBEW ‘‘at one time claimed to 
represent all the maintenance employees’’. But thereby 
the Board tacitly conceded what the facts indeed necessarily 
disclosed, that at the time the employer petition was filed 
and at all times thereafter, IBEW did not claim to repre- 
sent all the maintenance employees. The Board has con- 
sistently refused to direct an election where the union made 
an unequivocal disclaimer of interest, even where such dis- 
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claimer was made at the hearing. See Miratti’s Inc., 132 
NLRB 699, 701; Andes Candies, Inc., 133 NLRB 758; 
Southern Greyhound Lines, 141 NLRB 753; Amperex Elec- 
tronics Corp., 109 NLRB 353; Librascope, Inc., 91 NLRB 
178; Luper Transportation Co., 92 NLRB 1178; Ny-Lint 
Tool and Mfg. Co., 77 NLRB 642. There the disclaimer 
followed the filing of the petition. Here the disclaimer 
was well in advance of the petition, and there was no 
basis to have entertained it in the first place If the 
Board were permitted to resurrect stale, withdrawn 
prepetition claims to support employer petitions, then the 
specific intention of Congress to prevent an employer from 
obtaining an election when the union did not claim repre- 
sentation and was unprepared would be thwarted For 
once a union had made such a claim, an employer petition 
could thereafter be filed at any time The IUE had never 
claimed to represent all the maintenance employees. It 
therefore followed that at no time material to the petition 
was there any claim by any labor organization to represent 
all the maintenance employees on which the employer’s 
petition could be predicated, 


4. The Board also relied on the fact that the present 


claims of both unions encompassed all maintenance em- 
ployees. But this fact proves nothing. The jurisdictional 
prerequisite to an employer petition is not whether several 
labor organizations together make complementary claims 
of representation which encompass all employees set forth 
in the unit, but whether any labor organization claims to be 
the exclusive representative of the employees in the unit 
set forth in the petition. 

Here neither Union claimed to be the exclusive rep- 
resentative of all the maintenance employees in the unit 
set forth in the petition. Each claimed rather to be the 
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exclusive representative of the employees in a unit con- 
sisting of all production and maintenance employees which 
it had historically represented. Indeed, the only claim to 
majority representation was that each Union represented 
a majority in its respective historical unit. Neither 
claim necessarily carried with it a claim of actual 
designation by any of the maintenance employees, since 
the production employees in each unit far outnumbered 
the maintenance employees here involved, and each union’s 
majority in its production and maintenance unit could 
have been easily achieved without designation of the 
unions by any of the maintenance employees here in- 
volved. Thus neither Union claimed to be the exclusive 
representative of a unit consisting of all the mainte- 
nanee employees, and the fact that the non-overlapping 
claims of the two unions to their historical units embraced 
the maintenance employees is irrelevant to the jurisdic- 
tional requirement of Section 9(¢)(1)(B). See Southern 


Greyhound Lines, 141 NLRB 753; Maclobe Lumber Co., 
120 NLRB 320; Housatonic Public Service Co., 111 NLRB 


== 


877. 


5. The Board finally relied on the fact that dismissal 
of the petition would leave the employees without represen- 
tation or the opportunity to select representation. How- 
ever, again, the statute does not charge the Board with 
responsibility to see that employees are represented. If 
neither union sought to represent these employees, the 
Board would clearly have no right to insist that they 
seck to do so. Moreover, the fact that neither union 
may have sought to represent these employees in this unit 
did not mean that they had no opportunity to select rep- 
resentation by another union in this unit. 

The Board’s decision in this regard is completely in- 
consistent. On the one hand, it expressed concern that the 
employees would be left without representation or oppor- 
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tunity to select representation as a reason to grant the 
petition. On the other hand, it provided that both unions 
could withdraw from the ballot, thus leaving the employees 
without representation or an opportunity to select rep- 
resentation, But this rationalization would not have been 
available to the Board or needed by it, had it not in the 
same decision improperly wiped out the existing units, as 
we have shown above, and wrongfully created the irrele- 
vancy on which it relied. 

The above five reasons were the only grounds advanced 
by the Board for finding it had authority to entertain the 
employer’s petition. None of these reasons establishes 
that the statutory prerequisite was present and therefore, 
none of these reasons is sufficient to support the Board’s 
action. Under all the circumstances, it is plain that the 
Board in directing the election exercised the power which 
Congress specifically intended to withhold from it. Its de- 
cision was not merely a questionable exercise of its rightful 


discretion finding that the statutorily required claim existed 
but an attempt to exercise authority which it lacked in the 
admitted absence of such a claim. 


The Plaintiff contends that pursuant to the decisions 
cited at pp. 14-16, supra, this Court has independent basis to 
assert jurisdiction to set aside the Board’s unauthorized 
direction of the election. But whether the Court’s juris- 
diction to sct aside the Board’s direction of election arises 
independently or derives from the clear jurisdiction of the 
Court over the amendment of the units without a hearing, 
the allegations of the complaint with respect to the direc- 
tion of election are sufficient to establish that the Board’s 
decision was beyond its diseretion and to state a elaim 
for which relief can be granted. 
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CONCLUSION 


For the reasons set forth above, the Order of the Dis- 
trict Court dismissing the complaint should be set aside 
and the case remanded to the District Court for further 
proceedings. 


Respectfully submitted, 


Bengamin C. SiGau, 
Davin S. Davivson, 
Wisyn I. Newman, 
1126 16th Street, N.W., 
Washington, D. C. 20036, 
Attorneys for Plaintiff. 


August 14, 1964. 
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Sirica, J. 

Findings of fact, conclusions of law and order 
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junction and granting defendants motion to dis- 
miss complaint. (N)  Siriea, J. 

Notice of appeal by plaintiff from order of Feb. 
27, 1964; Copy mailed to Arnold Ordman, Labor 
Relations Board. Deposit $5.00 by Sigal. filed. 


Ix tHE Usitep States District Court ror THE DisTRIcT OF 
CoLuUMBIA 


Civil Action No. 3018-63 


Loca 130, IsTeRNaTIONAL Union oF ELEcTRICAL, Rapio AND 
Macuixe Workers, AFL-CIO, 2703 Wilkens Avenue, 
Baltimore 23, Maryland, Plaintiff, 


Uv. 


Frank W. McCutiocn, Howarp JENKINS, Boyp Leepom, 
Joun H. Fannixc and Geratp A. Brown, Individually 
and As Members of the Nationay Lazor RELATIONS 
Boarp, Washington, D. C., 1717 Pennsylvania Avenue, 
N.W., Washington, D. C., Defendants. 


CoMPLAINT FOR IngsUNCTION 


1. This action arises under the Labor-Management Rela- 
tions Act of 1947, as amended, 29 U.S.C. Section 151 et seq., 


an Act of Congress regulating commerce. This Court has 
jurisdiction under 62 Stat. 931, 28 U.S.C. Section 1337. 
This action also arises under Section 10(a), 10(b), 10(c) 
and 10(e) of the Administrative Procedure Act of 1946, 
5 U.S.C. Section 101 et seq. 

9. Plaintiff is a voluntary labor organization. It is 
chartered as a local of the International Union of Elec- 
trical, Radio and Machine Workers, AFL-CIO to represent 
employees of Westinghouse Electric Corporation in Balti- 
more, Maryland, and to promote their interests through 
collective bargaining and other mutual aid and protection. 
Its office is located at 2703 Wilkens Avenue, Baltimore 23, 
Maryland. 

3. Defendant McCulloch is the Chairman of the National 
Labor Relations Board, and defendants Jenkins, Leedom, 
Fanning and Brown are members of that Board, and have 
acted in such capacities at all times material herein. The 
headquarters of the defendants is located at 1717 Penn- 
sylvania Avenue, Washington, D. C. 


(1) 


2 


4. Plaintiff was certified on October 28, 1958, by the 
National Labor Relations Board as the exclusive collective 
bargaining representative of all production and mainte- 
nance employees in the Electronics Division of Westing- 
house Electric Corporation, Friendship International Air- 
port, Baltimore, Maryland, hereinafter called Westing- 
house. 

5. Since said certification, and up to date, a collective 
bargaining agreement has been in effect between Westing- 
house and Plaintiff covering the employees for whom 
Plaintiff has been the certified and recognized bargaining 
representative. The current agreement, expiring October 
15, 1966, is a renewal and modification of a prior agree- 
ment in effect between Octobr 21, 1960, and October 15, 
1963. 

6. Local 1805, International Brotherhood of Electrical 
Workers, AFL-CIO, hereinafter called Local 1805, is a 
voluntary labor organization. Pursuant to certifications 
issued by the National Labor Relations Board on March 
9, 1955, and August 17, 1960, Local 1805 served as the 
collective bargaining representative of Westinghouse pro- 
duction and maintenance employees at its Air Arm Divi- 
sion, Baltimore, Maryland. 

7. Prior to September 23, 1962, Local 1805 contended 
that certain maintenance employees represented by the 
Plaintiff should be made part of the unit represented by 
Local 1805. On September 23, 1962, after refusal of 
Westinghouse to accept that contention, Local 1805 called 
a strike. Westinghouse filed unfair labor practice charges 
against Local 1805 on the ground that Westinghouse was 
lawfully recognizing Plaintiff for those employees, and 
that a question of representation could not appropriately 
be raised under Section 9(c) of the Labor-Management Re- 
lations Act, as amended, with respect to said employees. 

8. On September 26, 1962, the Board instituted an action 
in the United States District Court for the District of 
Maryland, at Civil No. 14093, to enjoin the strike on the 
ground that Westinghouse was lawfully recognizing Plain- 
tiff as the bargaining agent for certain maintenance em- 
ployees in the Electronics Division, and that a collective 
bargaining agreement was in effect which covered those em- 
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ployees, and, therefore, ‘‘a question concerning the repre- 
sentation of sueh employees may not appropriately be 
raised under Section 9(c) of the Act.** That court issued 
an injunction against the strike on September 26, 1962, 
finding, inter alia. that a question concerning the represen- 
tation of such employees could not appropriately be raised 
under Section 9(c) of the Act. 

9. Nevertheless, on October 9, 1962, Westinghouse filed 
with the National Labor Relations Board a Motion for 
Clarification of Bargaining Units, in which it requested 
“that the Board direet a hearing to fully explore the nature 
of this dispute.” and to determine which certification, if 
any. was applicable to its plan to integrate into one new 
unit some employees from each of the existing units. 

10. On January 29 and February 12, 1963, Local 1805 
withdrew its prior claim to represent any maintenance em- 
plovees in the Electronics Division. On February 13, 1963, 
the Regional Director of the Fifth Region of the Board, 
at Baltimore, Maryland, withdrew the then outstanding 
complaint based upon the Westinghouse unfair labor prac- 
tices charge against Local 1805, 

11. Notwithstanding the withdrawal by Local 1805 of its 
claim for recognition, Westinghouse filed a petition on 
February 14, 1963, with the board requesting that the 
3oard direct an election in a unit of “all hourly paid main- 
tenance employees including laborers and storeroom at- 
tendants assigned to or working out of the Defense Center 
Works Engineering Building, of the Employer, located at 
Friendship Airport, Baltimore, Md.,’? Case No. 5-RM-471. 
These employees were in the existing units of the Plain- 
tiff and Local 1805. 

No union then or thereafter requested recognition in 
the unit set forth in the petition, nor has the Board at any 
time so found. A copy of the petition is attached hereto 
and marked Exhibit 1. 

12. Section 9(a) of the Labor-Management Relations Act 
of 1947, 29 U.S.C. See. 159, provides, in part: 

‘Representatives designated or selected for the pur- 
poses of collective bargaining by the majority of 
the employees in a unit appropriate for such purposes, 
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shall be the exclusive representatives of all the em- 
ployees in such unit for the purposes of collective 
bargaining in respect to rates of pay, wages, hours of 
employment, or other conditions of employment .. .”’ 


13. Section 9(¢)(1)(B) of the Act, provides: 


“Whenever a Petition shall have been filed in accord- 
ance with such Regulations as may be prescribed by 
the Board ... by an Employer, alleging that one or 
more individuals or labor organizations have presented 
to him a claim to be recognized as the representative 
defined in Section 9(a), the Board shall investigate 
such petition and if there is reasonable cause to believe 
that a question of representation affecting commerce 
exists shall provide for appropriate hearing upon due 
notice.’? (Emphasis added). 


14. The statutory requirement that an employer’s peti- 
tion raising a representation question must allege that an 
individual or labor organization has demanded recognition 
is incorporated in the Board’s Rules and Regulations, 
Section 102.61(b), as follows: 


“A petition for certification when filed by an em- 
ployer shall contain the following ... 


‘“«(3) A brief statement setting forth that one or 
more individuals or labor organizations have presented 
to the petitioner a claim to be recognized as the exclu- 
sive representative of all employees in the unit claimed 
to be appropriate...” 


15. On April 4, 1963, plaintiff filed a ‘‘Motion to Dismiss 
Employer's Petition and Employer’s Motion for Clarifica- 
tion of Bargaining Units.’’ No response or disposition of 
this motion was made prior to the Board’s Decision on 
these matters. 

16. Notwithstanding the absence of an essential statu- 
tory requisite for entertaining an employer petition, the 
Board conducted a hearing on May 7, 1963, on the West- 
inghouse representation petition. No hearing was set on 
the Motion for Clarification. 
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17. At said hearing, Plaintiff and Local 1805 intervened 
for the limited purpose of expressing their opposition to 
the representation petition on the grounds that (a) the 
Act precluded the Board from entertaining a petition from 
an employer on whom no individual or labor organization 
has presented a claim for representation in the designated 
unit, and (b) the petition was premature because it was 
filed more than 90 days prior to expiration of either of the 
collective bargaining agreements which covered the em- 
ployees in the proposed unit, and these agreements were 
threfore a bar to the proceedings. The Plaintiff and Local 
1805 disclaimed any interest in the unit proposed by 
Westinghouse, and then withdrew from the hearing. 

18. On September 9, 1963, defendants’ issued their “‘Deci- 
sion and Direction of Election and Order Partially Grant- 
ing Motion for Clarification.’’ Defendants consolidated 
the Motion for Clarification and the Petition for purposes 
of their decision. Defendants acted upon the Motion to 
Clarify for the purpose of revising the bargaining units 
of both the Plaintff and Local 1805 to eliminate the main- 


tenance employees from both units, created a new unit of 
such maintenance employees, and then directed that an 
election take place in that unit. The Decision further pro- 
vided that if a majority of the employees in the group vote 
for neither union they will remain unrepresented. A copy 
of the Board’s Decision is attached hereto and marked 
Exhibit 2. 


19. On September 25, 1963, Plaintiff and Local 1805 filed 
a Joint Motion for Reconsideration in which they requested 
that the Board reconsider its decision, and grant a hearing 
on the Motion for Clarification. The American Federation 
of Labor and Congress of Industrial Organiaztions joined 
in said Motion for Reconsideration as amicus cariae. On 
October 29, 1963, defendants denied the Motion for Recon- 
sideration. A copy of the Order Denying Joint Motion 
for Reconsideration is marked Exhibit 3 and attached 
hereto. Although the issue of the denial of a hearing on 
the Motion for Clarification, inter alia, was not discussed 
in the Board’s original Decision, reconsideration was sum- 
marily denied by defendants on the ground that ‘‘the con- 
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tentions therein have either been previously considered by 
the Board or do not warrant a further hearing.’’ There- 
after, the Acting Regional Director of the Board’s Fifth 
Region directed that an election be conducted on November 
6, 1963. 

20, Subsequently, on November 4, 1963, the Board post- 
poned the election on the ground that renewed efforts were 
being made to settle the dispute, and the period of time set 
forth in the direction of election for holding the election 
was extended by the Board. The election is now scheduled 
to he held on December 20, 1963. 

21. The decision of the defendants revealed that they 
treated the Westinghouse Motion for Clarification as a 
request for a redetermination and revision of existing 
bargaining units, and a new unit determination. In so 
doing, the Board severed from the unit represented by the 
Plaintiff a significant portion thereof for which it was 
certified and recognized. That portion, furthermore was 
covered by a collective bargaining agreement. By redeter- 
mining the units without a hearing, the defendants violated 
the Act and denied the Plaintiff due process. 

22. Under Section 9(c) of the Act, the Board is required 
to provide a hearing in every case in which it has reason- 
able cause to believe that a question of representation 
affecting commerce exists unless the interested parties 
waive a hearing by stipulation. The manner in which 
the question is raised is immaterial. Section 9(c)(2) pro- 
vides, in part: 


“In determining whether or not a question of rep- 
resentation affecting commerce exists, the same regu- 
lations and rules of decision shall apply irrespective 
of ... the kind of relief sought ...’’ 


23. By reason of the wrongful acts and unlawful conduct 
of defendants complained of hereinabove, unless restrained 
by this Court, plaintiff will suffer grave and irreparable 
injury by reason of the impairment of its status as collee- 
tive bargaining representative, and impairment of its 
contractual rights. 

24. Plaintiffs have exhausted their administrative rem- 
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edies, and have no adequate remedy at law and no other 
means for the redress or wrongs whereof it here complains, 
except through mandatory injunction proceedings to re- 
view the action of the defendants. 


Wuenrerors, plaintiff prays that this Court (a) issue a 
preliminary order enjoining and restraining defendants 
Frank W. McCulloch, Howard Jenkins, Boyd Leedom, John 
H. Fanning, and Gerald A. Brown, individually and as 
members of the National Labor Relations Board, their 
officers, agents and attorneys, employees and servants, in- 
cluding the Acting Regional Director of the Fifth Region, 
Eugene Curry, from conducting any election in Westing- 
house Electric Corporation, Cases Nos, 5-RM-471, 5-RC- 
2920, and 5-RC-2143; (b) direct defendants to set aside 
the decisions therein pending further order herein: (¢) 
upon final hearing in this matter, make any preliminary 
order of this Court permanent, and grant such other and 
further relief as this Court may deem appropriate. 


/s/ Bexgamin C. SIGAu, 

Davin 8S. Davipson, 
1126 16th Street, N. W. 
Washington, D. C. 

Attorneys for Plaintiff. 

Wisy I. Newman, 
Of Counsel. 
Verification 


Districr oF CoLuMBIA: 


Benjamin C. Sigal, being duly sworn, deposes and says 
that he has read the foregoing Complaint, and that he 
believes the matters set forth therein to be true. 


/s/ Bexsamin C. SIGAL. 


Subscribed and sworn to before ine this 17 day of De- 
cember, 1963. 
JoserH R. Roary, 
Notary Public, District of Columbia. 
(SEAL) 


My commission expires 4-30-1966. 


Exuisit 1 
Copy 


Uniren Sratrs or America, Nationat Lasor RELATIONS 
Boarp 


Petition 
Case No. 5-RM-471 Dated Filed 2/14/63 


Instructions.—Submit an original and four (4) copies 
of this Petition to the NLRB Regional Office in the Region 
in which the employer concerned is located. 

If more space is required for any one item, attach addi- 
tional sheets, numbering item accordingly. 

The Petitioner alleges that the following circumstances 
exist and requests that the National Labor Relations Board 
proceed under its proper authority: 


1. Purpose of this Petition (Check only the one box which 
is appropriate) 


A. RC—Certirication oF RepreseNtATIVES (INDIVIDUAL, 
Group, Lasor OrGANizaTIon).—A substantial 
number of employees wish to be represented 
for purposes of collective bargaining by Peti- 
tioner, and Petitioner desires to be certified as 
representative of the employees for purposes of 
collective bargaining, pursuant to section 9(a) 
and (c) of the act.* 


B.X RM—RepresENTAtTIon (EMpioyer).—One or more in- 
dividuals or labor organizations have presented 
a claim to Petitioner to be recognized as the 
representative of employees of Petitioner as 
defined in section 9(a) of the act.* 


C. RD—Decerrirication.—A substantial number of em- 
ployees assert that the certified or currently 
recognized bargaining representative is no 
longer their representative as defined in section 
9(a) of the act.® 
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D. UD—WirnprawaL or Union Suop AUTHORITY.— 
Thirty percent (30%) or more of employees 
in a bargaining unit covered by an agreement 
between their employer and a labor organiza- 
tion desire that such authority be rescinded. 


* Note.—If a charge under section 8(b)(7) of the act has 
been filed involving the Employer nained herein, the state- 
ment following the description of the type of petition shall 
not be deemed made. 


2, Name of Employer: Westinghouse Electric Corpora- 
tion. Employer Representative to Contact: dD. C. Lee. 
Phone No.: 761-1000. 

3. Address(es) of Establishment (s) Involved (Street 
and number, city, zone, and State): P. O. Box 1693, Balti- 
more 3, Maryland. 

da. Type of Establishment (Factory, mine, wholesaler, 
ete.) : Manufacturer. 

4h, Identify Principal Product or Service: Defense 
Products. 

5. Description of Unit Involved (If more space is needed, 
continue on another sheet) : 


Included: All hourly-paid maintenance employees includ- 
ing laborers and storeroom attendants assigned to or 
working out of the Defense Center Works Engineering 
Building of the employer, located at Friendship Airport, 
Baltimore, Maryland. 

Excluded: All other employes, office clerical employes, 
technical and professional employes, guards and/or watch- 
men, and supervisors as defined in the Act.* 


*(This group of employes to be added to either the 
existing Electronics Division production and maintenance 
unit of the existing Air Arm Division production and 
maintenance unit.) 


6a. Number of Employees in Unit: 91. 
6b. Is this Petition Supported by 30% or More of the 
Employees in the Unit? Yes No. 
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(If you have checked box RC in 1.A. above, check and 
complete EITHER item 7a or 7b, whichever is applicable). 


7a. Request for recognition as Bargaining Representa- 
tive was made on and Employer declined recognition 
on or about (If no reply received, so state). 

7b. Petitioner is currently recognized as Bargaining 
Representative and desires certification under the act. 

8. Recognized or Certified Bargaining Agent (If there is 
none, so state) : 


Name: International Brotherhood of Electrical Workers, 
Local 1805; International Union of Electrical Workers, 
Loeal 130. 

Affiliation: AFL-CIO. 

Address: 111 Cherry Hill Road, Baltimore 25, Md.; 2703 
Wilkens Ave., Baltimore 23, Md. 

Date of Recognition or Certification: 1952; 1958. 

9. Date of Expiration of Current Contract, if Any (Show 
month, day, and year): October 31, 1963, October 15, 1963. 

10. If You Have Checked Box UD in 1.D. Above, Show 
Here the Date of Execution of Agreement Granting Union 
Shop (Month, day, and year): 

lla. Is There Now a Strike or Picketing at the Em- 
ployer’s Establishment(s) Involved? Yes —, No X. 

11b. If So, Approximately How Many Employees Are 
Participating? 

lle. The Employer Has Been Picketed by or on Behalf of 

. , a Labor Organization, of ‘ Since i 

12. Organization or Individuals Other Than Petitioner 
(and Other Than Those Named in Items 8 and 11e), 
Which Have Claimed Recognition as Representatives, and 
Other Organizations and Individuals Known to Have a 
Representative Interest in Any Employees in the Unit De- 
scribed in Item 5 Above. (If None, so State): 

I declare that I have read the above petition and that 
the statements therein are true to the best of my knowledge 


and belicr, Westinghouse Electric Corporation 


By /s/ David L. Trezise, Attorney. 
Address: Gateway Center, Pittsburgh 30, Penna. Express 
1-2800. 
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SXHIBIT 2 
Sep. 10, 1963. 


144 NLRB No. 49 1N-5647, Baltimore, Maryland. 


Unitep States or America, BerorE THE NationaL Lasor 
Reuations Boarp 


Cases Nos. 5-RM-471, 5-RC-2929, 5-RC-2143 


Westincuouse Execrric Corporation, Employer-Petitioner, 
and 


INTERNATIONAL BroTHERHOOD OF EvLectricaL WorKERS, 
Locaut 1805, AFL-CIO, 


and 


INTERNATIONAL Union oF Exectricat, Rapio axp MacHINnr 
Workers, Locau 130, AFL-CIO,’ Unions. 


Decision axp Direction oF Exection anp Orpver PARTIALLY 
Grantixnc Motion For CLARIFICATION 


Upon a petition duly filed under Section 9(c) of the 
National Labor Relations Act, a hearing was held in Case 
No. 5-RM-471 before August A. Denhard, Jr., hearing 
officer. The hearing officer’s rulings made at the hearing 
are free from prejudicial error and are hereby affirmed. 

Prior to the filing of said petition, the Employer had 
filed a Motion secking clarification of the bargaining units 
heretofore certified in Cases Nos, 5-RC-2929 and 5-RC- 
2143.2 In view of the relationship between the issues raised 
by the Motion and the petition, these matters are hereby 
consolidated for the purposes of this decision. 

Pursuant to the provisions of Section 3(b) of the Act, the 
Board has delegated its powers in connection with these 
cases to a three-member panel. 

1The Unions are referred to herein respectively as IBEW Loeal 1805, 
and IUK Local 130. The name of the latter Union appears as corrected 
at the hearing. 

2 While the Employer's Motion also referred to Case No. 5-RC-1670, 
the unit certified in that proceeding is not involved herein. 
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Upon the entire record in these cases, the Board finds: 


1. The Employer is engaged in commerce within the 
meaning of the Act. 

2. The labor organizations involved herein claim to rep- 
resent certain employees of the Employer. 

3. Through the medium of its petition and motion, the 
Employer seeks a resolution by the Board of a dispute 
involving the representation of certain maintenance em- 
ployees at its Defense Center operation at Friendship In- 
ternational Airport, Baltimore, Maryland. This operation 
is conducted in the following buildings: Air Arm, Elec- 
tronies, Central Services, and Works Engineering and 
Maintenance: the last, herein referred to as the Mainte- 
nance Shop, is a recent addition. The employees in Air 
Arm receive, manufacture, assemble, test, and ship Air 
Arm equipment: those in Electronies perform the same 
functions for Electronics equipment: Central Services han- 
dles all administrative work; and the Maintenance Shop 
services all the buildings. 

Prior to the construction of the Maintenance Shop, the 
inaintenance facility for Air Arm was located in the Air 
Arm building, and that for Electronies in the Electronics 
building. Maintenance men in various trades, compensated 
equally for equal skills, were located in each facility, with 
ehout 29 in Air Arm and 26 in Electronics. While both 
groups were called upon for maintenance work in Central 
Services, there was no interchange between the groups. 
Duplicate supervisory hierarchies were maintained under 
the overall supervision of a works engineer, who at first 
was located in Air Arm and later in Central Services. 

For a number of years, IBEW Local 1805 has been the 
certified and contractual bargaining representative of the 
approximately 2200 production and maintenance employees 
in Air Arm, and IU Loeal 130 has similarly represented 
the approximately 1500 production and maintenance em- 
ployees in Electronics. The most recent supplement to the 
IBEW contract, dated December 5, 1960, is effective until 
October 31, 1963; the term of the most recent supplement 
to the LUE contract is October 21, 1960, to October 15, 1963. 

In the late summer of 1961, the Employer commenced 
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construction of the Maintenance Shop because the space 
then utilized by the maintenance facilities was needed for 
other purposes. The Employer contemplated the establish- 
ment of a common pool of maintenance employees and fa- 
cilities and a single supervisory hierarchy so as to reduce 
inventories, eliminate the movement of werk and materials 
between the two existing maintenance facilities, and facili- 
tate a more efficient utilization ef manpower, thus reducing 
the need for subcontracting. ‘The Maintenance Shop was 
completed in June 1962, and on about July 2, maintenance 
equipment and employees from Air Arm and Electronics 
wore moved there. The Unions were advised of the Em- 
ployer’s plans and objected thereto. 

These objections took various forms, as did the Em- 
ployer’s countermeasures. Thus, about a week prior to 
the move, Air Arm maintenance men protested by a half- 
day work stoppage, which resulted ina 1-day disciplinary 
furlough. On July 2. IBEW Local 1805 filed a grievance, 
under its contract, claiming that the entire Maintenance 
Shop was an accretion to its unit. On August 9, the Eim- 
ployer refused arbitration on the ground that ‘tall per- 
sonnel are presently being treated as a part of the bar- 
gaining unit in which they have been working.” On Sep- 
tember 21, the Employer filed a petition in Case No. 5-RM- 
459, seeking an election among Maintenance Shop em- 
ployees. That petition was subsequently withdrawn. On 
September 23. IBEW Local 1805 struck the entire Air 
Arm unit to protest the Employer's denial of arbitration 
of its accretion claim. The Employer filed charges in 
Cases No. 5-CC-203, 5-CP-22, and 5-CD-82, based on the 
strike. The General Counsel thereafter secured a tem- 
porary restraining order, ending the strike on September 
26, At the October + hearing on the injunction, the Court 
directed that the proceeding be held in abeyance pending 
the filing of a “Motion for Clarification of Bargaining 
Units’' so that the Board could resolve the problems raised, 
IBEW Loeal 1805 agreed at the hearing not to resume the 
strike in return for the Employer's agreement to drop 
the charges it had filed and to seek clarification of the 
units. The charges filed by the Employer were subsequently 


withdrawn or dismissed. On October 9, the subject Motion 
was filed by the Employer. On October 17, IBEW Local 
1805 filed its Answer to the Employer’s Motion, request- 
ing the Board to grant the Motion, and contending that 
the Maintenance Shop employees were an accretion to its 
unit. Both Unions brought charges under the AFL-CIO 
Internal Disputes Plan, and on January 29, 1963, subse- 
quent to a decision thereon by the Impartial Umpire, 
IBEW Loeal 1805 withdrew the aforesaid Answer and the 
position taken therein. On March 7, 1963, IBEW Local 
1805 notified the Board by letter that it disclaimed interest 
in those Maintenance Shop employees represented by IUE 
Local 130. On February 14, the Employer filed the instant 
petition. 

Because of the Unions’ resistance, and despite the con- 
solidation of equipment and facilities, Maintenance Shop 
employees continue to work chiefly in the building to which 
they were formerly assigned, although both groups some- 
times work together in Central Services and in the Main- 
tenance Shop itself. The following additional changes 
have, however, been effected: (1) due to illness of the 
regular works engincer, there are temporarily two works 
engineers; (2) a night shift has been set up consisting for 
the most part of former Air Arm Maintenance people, all 
reporting to one supervisor; (3) the maintenance crew 
has been increased and now numbers about 92, of whom 55 
are assigned to Air Arm work, and 37 to Electronics, with 
new employees assigned to one or the other; (4) about 
a week or two prior to the May 7, 1963, hearing herein, 
the Employer assigned two Electronics electricians to Air 
Arm work and an Air Arm painter to Electronics. Both 
Unions filed grievances based on these changes. IBEW 
Local 1805 also filed charges, in Case No, 5-CA-2436, which 
were subsequently dismissed. 

The Employer asserts that because of the changes and 
projected changes in the organization of its maintenance 
functions, as outlined above, the maintenance employees 
are no longer appropriately part of two separate produc- 
tion and maintenance units, but rather constitute a single 
maintenance group. The Employer seeks by its Motion for 
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Clarification to remove these maintenance employees from 
the two certified production and maintenance units and, 
without an election, to add them as a single group to one 
of the two existing units. By its petition, the Employer, 
apparently in the alternative, seeks a self-determination 
election among the maintenance employees so as to deter- 
mine the unit to which they should be added. The Unions 
moved jointly to dismiss the petition, claiming that there 
is no question concerning representation because their 
current contracts bar the petition and because neither one 
of them seeks to represent all of the maintenance em- 
ployees. UE Local 130 also moved to dismiss the Motion 
for Clarification on the ground, inter alia, that it is an 
improper substitute for a petition and a device to evade 
the Board's contract bar rules. LUE Local 180 also asserts 
that because both Unions have filed grievances protesting 
the Employer's actions, the issues herein should be settled 
through such grievance proceedings. 


We find no merit in the Unions’ contentions that these, 
proceedings should be dismissed. It is evident from the 
recital above of the history of his dispute that the parties’ 


efforts to date to reach agreement have met with failure. 
Further, the Employer and the District Court are looking 
to this Board to resolve the dispute; and, at least until 
the decision of the AFL-CIO Impartial Umpire, IBEW 
Local 1805 was also actively urging Board resolution, In 
these circumstances and without regard to any other con- 
siderations, we find no merit in the contentions of IUE 
Local 130 that the Board should not entertain the Motion 
for Clarification and should defer to the pending grievance 
proceedings. In addition, in the special circumstances 
of this case, including the foregoing and the fact that 
IBEW Local 1805 at one time claimed to represent all 
the maintenance employees, that the present claims of 
both Unions taken together encompass all such employees, 
and that dismissal of the petition would for the reasons 
indicated infra leave these employees without representa- 
tion or opportunity to select representation, we find no 
merit in the contention that there is no question concerning 
representation because neither Union presently claims to 


hk 
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represent, all. such employees. Finally, as this decision is 
issuing after the 90th day preceding the termination date 
of each of the existing contracts between the Employer 
and the Unions, we find that these contracts are not a bar." 
Accordingly, we find that a question affecting commerce 
exists concerning employees of the Employer within the 
meaning of Section 9(¢)(1) and Section 2(6) and (7) of 
the Act. 

4. We have discussed above the changes which have 
already been effected and those which are contemplated 
with regard to the maintenance employees, their equip- 
ment. and facilities. From these facts, it is evident that 
the Employer has sought to establish a single maintenance 
group to service all of its operations at the Friendship 
site: that it has made substantial progress in unifying the 
two maintenance groups into a single group; and that such 
separation as may presently exist results only from the 
parties’ inability to resolve the current representation 
dispute. In these circumstances, we conclude that the 
maintenance employees in issue have effectively been 
merged into a single group and they may therefore no 
longer be considered as part of two separate production 
and maintenance units. There is further no warrant in 
the record for concluding that as a group they are more 
appropriately to be joined, with the Air Arm employees 
than with the Electronics employees. In these cirenm- 
stances, therefore, we shall grant the Employer’s Motion 
to the extent of excluding these previously separate main- 
tenance employees’ groups from the existing production 
and maintenance units; shall deny it to the extent that 
it secks to determine the representation of the maintenance 
employees without an election; and shall, in order to 
determine such representation, direct an election in the 
following voting group: 


All maintenance employees at the Employer’s Works 
Engineering and Maintenance Building, Friendship Inter- 
national Airport, Baltimore, Maryland, including laborers 


6 See Leonard Wholesale Meats, Inc., 136 NLRB 1000; St. Louis Inde- 
pendent Packing Company, 122 NLRB 887, $89. 
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and storeroom attendants, but excluding all other em- 
ployees, office clerical employees, technical and profes- 
sional employees, guards and/or watchmen, and super- 
visors as defined in the Act. 

If a majority of the employees in the voting group vote 
for IBEW Local 1805, they will have indicated their 
desire to become part of the unit presently represented by 
that Union and IBEW Local 18045 may bargain for them 
as part of such unit. If a majority vote for IUE Local 
130, they will be taken to have expressed their desire to 
become part of the unit presently represented by that 
Union, and IUE Local 130 may bargain for them as part 
of such unit. If a majority of the employees in the group 
vote for neither Union, they will be deemed to have ex- 
pressed their desire to be unrepresented. 

As noted above, we have directed an election in this 
voting group despite the fact that neither of the Unions 
presently claims to represent all the employees therein. 
In these circumstances, we shall permit either or both of 
the Unions to withdraw from the election upon written 
notice to the Regional Director within 10 days from the 
date of this Direction of Election. In the event that both 
Unions elect to withdraw, the Regional Director shall 
dismiss the petition and the employees in the voting group 
will remain unrepresented. The petition will, however, be 
reinstated if either or both of the Unions makes any claim 
to represent any of these employees within 6 months of 
the date of the dismissal.’ 


OrvDER 


It Is Heresy Orverep that the Certifications of Repre- 
sentatives heretofore issued in Case No, 5-RC-2143 on 
February 28, 1958, and in Case No, 5-RC-2929 on February 
29, 1960, be amended specifically to exclude from the units 
described therein the classification of *‘maintenance em- 
ployees,’’ and that the Motion for Clarification filed in 
said cases otherwise be, and it hereby is, denied, 


7 Campos Dairy Products, Limited, 107 NLRB 715. 
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Drmection oF ELECTION 


An election by secret ballot shall be conducted among 
the employees in the voting group described above, as 
early as possible, but not later than 30 days from the 
date below. The Regional Director for the Region where 
this proceeding was heard shall direct and supervise the 
election, subject to the Board’s Rules and Regulations. 
Eligible to vote are those in the voting group who were 
employed during the payroll period immediately preceding 
the date below, including employees who did not work 
during that period because they were ill, on vacation, or 
temporarily laid off. Also eligible are employees engaged 
in an economie strike which commenced less than 12 months 
before the election date and who retained their status as 
such during the eligibility period and their replacements. 
Those in the military services of the United States may 
vote if they appear in person at the polls. Ineligible to 
vote are employees who have quit or been discharged for 
cause since the designated payroll period and employees 
engaged in a strike who have been discharged for cause 
since the commencement thereof, and who have not been 
rehired or reinstated before the election date, and em- 
ployees engaged in an economic strike which commenced 
more than 12 months before the election date and who 
have been permanently replaced. Those eligible shall vote 
whether they desire to be represented for colletive-bar- 
gaining purposes by International Brotherhood of Elec- 
trical Workers, Local 1805, AFL-CIO; or by International 
Union of Electrical, Radio and Machine Workers, Local 
130, AFL-CIO; or by neither. 


Dated, Washington, D.C., September 9, 1963. 
Frank W. McCulloch, 


Chairman, 


Boyd Leedom, 


Member, 
Gerald A. Brown, 

Member. 
National Labor Relations Board. 
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Exuiit 3 
October 30, 1963. 
Baltimore, Maryland. 


Unitep States or America, BerorE THE NATIONAL LaBor 
Reiations Boarp 


Cases Nos. 5-RM-471, 5-RC-2929, 5-RC-2143 


Westincuovse Execrric Corporation, Employer-Petitioner, 


and 


INTERNATIONAL BroTHERHOoD OF ELECTRICAL WorRKERS, 
Locat 1805, AFL-CIO, 


and 


INTERNATIONAL Union oF Exectricat, Rapio anp MACHINE 
Workers, Locan 130, AFL-CIO,’ Unions. 


Orver Denyinc Jornt Motion For RECONSIDERATION, AND 
CLARIFYING Decision AND DirECTION OF ELECTION AND ORDER 


On September 9, 1963, the Board issued a Decision and 
Direction of Election and Order Partially Granting Motion 
for Clarification in the ahove-entitled consolidated pro- 
ceeding,’ in which it granted the Employer's motion for 
clarification to the extent of amending the Certifications 
of Representatives issued in Cases Nos, 5-RC-2145 and 
5-RC-2929 to exclude maintenance employees from the 
units described therein; and, in Case No, 5-RM-471, di- 
rected an election in a voting group of all maintenance 
employees at the Employer’s Works Engineering and 
Maintenance Building, Friendship International Airport, 
Baltimore, Maryland. 

On September 25, 1963, International Brotherhood of 
Electrical Workers, Loeal 1805, AFL-CIO, and Interna- 
tional Union of Electrical, Radio, and Machine Workers, 
Loeal 130, AFL-CIO, Intervenors in the consolidated 


1144 NLRB No, 49. 
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proceeding, filed a Joint Motion for Reconsideration,” in 
which they requested the Board to dismiss the Employer’s 
motion for clarification and its petition or, alternatively, 
direct a hearing on the motion for clarification; they also 
requested oral argument. On September 27, 1963, the 
Employer filed a telegram opposing the Motion. 

The Board, having duly considered the matter, decided 
(1) to deny the request for oral argument because the 
record, briefs, documents, and Motion for Reconsideration 
adequately present the issues and the positions of the 
parties; and (2) to deny the Motion for Reconsideration 
because the contentions therein have either been previ- 
ously considered by the Board or do not warrant a further 
hearing. The Board also decided that, in order to avoid 
any possible misunderstanding, its aforesaid Decision 
should be amended to indicate clearly its intent that only 
these maintenance employees included in the voting group: 
for which an election was directed are excluded thereby 
from the two certified units.* Accordingly, 

Ir Is Heresy Orverep that the Joint Motion for Re- 
consideration and request for oral argument filed herein 
be, and it hereby is, denied. 

Ir Is Furtuer Orverep that the Decision and Direction 
of Election and Order Partially Granting Motion for 
Clarification issued herein be, and it hereby is, amended 
as follows: 


(1) The description of the voting group in which the 
election was directed shall read: 


“©A}] maintenance employees assigned to or work- 
ing out of the Employer’s Works Engineering and 
Maintenance Building, Friendship International Air- 
port, Baltimore, Maryland, including laborers and 
storeroom attendants, but excluding all other em- 
ployees, office clerical employees, technical and pro- 


2 The AFL-CIO requested and was granted leave to file an amicus brief. 
On October 8, 1963, it filed a letter joining in the Joint Motion for 
Reconsideration. 


3 An inadvertent error in the Decision as to the date of Certification of 
Representatives in Case No. 5-RC-2929 is also corrected. 
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fessional employees, guards and/or watchmen, and 
supervisors as defined in the Act.”’ 


(2) The section entitled ‘‘Order’’ shall read: 


“Tr Is Heresy Orperep that the unit description in 
the Certification of Representatives heretofore issued 
in Case No. 5-RC-2143 on February 28, 1958, be, and 
it hereby is, amended to read: All production em- 
ployees of the Employer in its Electronics Division 
at Friendship International Airport, Baltimore, 
Maryland, including group leaders, and shop clerical 
employees, but excluding all maintenance employees 
assigned to or working out of the Works Engineering 
and Maintenance Building, all salaried technical, office 
and office clerical employees, salaried time study 
clerks, clerical employees in the production planning 
department, guards, professional employees and su- 
pervisors as defined in the Act. 

“Tr Ts Furtuer Orverep that the unit description 
in the Certification of Representatives issued in Case 
No, 5-RC-2929 on August 17, 1960, be, and it hereby is, 
amended to read: All production employees at the 
Employer’s Baltimore, Maryland, Air Arm Division, 
including salaried inspectors: but excluding all main- 
tenance employees assigned to or working out of the 
Works Engineering and Maintenanee Building, all 
other salaried employees, technical, professional, con- 
fidential and industrial relations employees, produe- 
tion expediters, expediter helpers, buyers, nurses, 
physicians, time study employees, guards and super- 
visors as defined in the Act.’’ 


Dated, Washington, D.C., October 29, 1963 
By direction of the Board: 


Howarn W. Kieren, 
Associate Executive Secretary. 
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In tHE Unrrep States District Court For THE District or 
CoLuMBIA 


Civ. Act. No. 3018-63 


Locau 130, INTERNATIONAL UNIoN oF ELECTRICAL, Rapio AND 
Macwine Workers, AFL-CIO, Plaintiff, 


v. 
Frank W. McCut.ovcnu, Howarp Jenkins, Boyp Lreepom, 
Joun H. Fannrnc and Geratp A. Brown, Individually 


and as Members of the Nationat Lazor RE.ations Boarp, 
Defendants. 


Motion or DEFENDANTS CHAIRMAN AND MEMBERS OF THE 
Nationa, Lasor Reuations Boarp to Dismiss THE Com- 
PLAINT 


1. Defendants move that the complaint herein be dis- 
missed on the grounds that: 


(a) This Court lacks jurisdiction over the subject mat- 
ter of the action; 
(b) The action is premature; 
(c) The complaint fails to state a claim on which relief 
can be granted. 
/s/ Marcel Mallet-Prevost 
Marcet MAuLiet-PReEvost, 
Assistant General Counsel. 
National Labor Relations Board 


Dated at Washington, D.C., this 19th day of December, 
1963. 
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‘““Ders’ Exu. 1”’ 


Cory 
BCC: Mr. J. A. Murray June 29, 1962. 
BCC: Mr. W. A. Towle 
BCC: Mr. D. L. Trezise 


Mr. John Buckley, President 
Local 1805, IBEW—AFL-C1O 
111 Cherry Hill Road 
Baltimore 25, Maryland 


Dear Mr. Buckley: 


As your union has been advised over the last several 
months, we have constructed a new works engineering 
building in which it is planned that all maintenance oper- 
ations presently performed at the Friendship Airport site 
will be combined. Starting on or about July 2, 1962, the 
employes involved will be assigned to this building from 
which they will be dispatched to the buildings at the 
Friendship Airport Site to perform the maintenance func- 
tions which have to be done. 

In view of the fact that some of the employes involved 
are presently represented by Local 1805 of IBEW and 
some are represented by Local 130 of IUE, a problem 
arises as to the assignment of these employes. 

Our present position is that the employes involved will 
continue to be treated as a part of the bargaining unit in 
which they have been working and will be assigned to 
perform work in the same manner as they have worked 
in the past. 

We believe that the ultimate objective of consolidation 
of this activity into a single maintenance department for 
the Friendship Airport Site must be accomplished. How- 
ever, we are willing to try an interim arrangement as 
outlined above, and after some experience is obtained, 
will notify you of any change in our position relative to 
assignment of this personnel. 


Very truly yours, 
/s/ D. C. Lee, 
Manager, Industrial Relations. 
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‘“‘Ders’ Exn. 2”’ 


EXceRPTS FROM STENOGRAPHIC TRANSCRIPT OF HEARING 
In THE MaTTER OF 


WestincHouse Evectric Corporation, 


and 


7 


INTERNATIONAL BROTHERHOOD OF ELECTRICAL WORKERS, 
Locat 1805, AFL-CIO, 


and 


INTERNATIONAL Union or ExectricaL, Rapio aNpD MacHINE 
Workers, Loca 130, AFL-CIO. 


[Page 20, Line 23, Through Page 21, Line 13]: 


Hearing Officer: Mr. Newman, do you have any com- 
ments? 

Mr. Newman: Yes, sir. We fully accept the fact that 
IBEW does not claim to represent this unit described or 
any employees represented by IUE. As indicated by my 
previous remarks also, we have no interest in this pro- 
ceeding since we do not plan to represent the employees. 
Wehave no interest on being on the ballot and we will not 
be on the ballot if an election is directed in this unit. 

Therefore we also, not reflecting in any way upon the 
Hearing Officer or the Board, see no purpose to stay at the 
hearing. See 

We intervened, as we said earlier, for a very limited 
purpose and that limited purpose has now been served. 

Hearing Officer: Is there anything further? 

Mr. Dunn: No. 


[Page 23, Line 18, Through Page 24, Line 6]: 


Hearing Officer: Back on the record, please. Let the 
record reflect that at the request of two labor organizations 
present the Hearing Officer discussed with his superiors 
his previous ruling denying a motion for a recess for the 
labor organizations to appeal direct to the Board on the 
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motion to dismiss and he was informed that his ruling was 
proper in this case and motion is still denied. 

Therefore, —all the parties present are familiar with 
our proceedings—we do intend to take such evidence as 
the company may have to present and if the other parties 
are not present, of course, they understand that any in- 
formation that they have or maybe contrary to that fur- 
nished may go undeveloped. 
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Exuisir 3 


Unrrep States or America, NationaL Lasor RELATIONS 
Boarp 


Case No. 5-RM-471 


WestincHouseE Exectric Corporation, Employer-Petitioner, 
and 


INTERNATIONAL BROTHERHOOD OF ELECTRICAL WoRKERS, 


Locat 1805, AFL-CIO, 
and 


INTERNATIONAL Union oF ExecrricaL, Rapio aNp MacHINE 
Workers, Locau 130, AFL-CIO, Unions. 


Date issued December 20, 1963. Type of election (check 
one): Consent Agreement, Stipulation, Board Direc- 
tion, RD Direction, 8(b)(7). 


Tatty oF BaLLots 


The undersigned agent of the Regional Director certifies 
that the results of the tabulation of ballots cast in the 
election held in the above case, and concluded on the date 
indicated above, were as follows: 


1. Approximate number of eligible voters 97 
2. Void ballots one (1) 
3. Votes cast for International Brotherhood 
of Electrical Workers, Local 1805, AFL-CIO 51 
4. Votes cast for International Union of Electrical, 
Radio and Machine Workers, Local 180, AFL-CIO 
5. 
6. Votes cast against participating labor or- 
ganization(s) 
7. Valid votes counted (sum of 3, 4, 5, and 6) 
8. Challenged ballots 
9. Valid votes counted plus challenged ballots 
(sum of 7 and 8) 


oT 


10. Challenges are (not) sufficient in number to affect 
the results of the election. 

11. A majority of the valid votes counted plus chal- 
lenged ballots (Item 9) has been cast for: International 
Brotherhood of Electrical Workers, AFL-CIO. 


For the Regional Director—Fifth Region: 


/s/August A. Denhard, Jr. 


The undersigned acted as authorized observers in the 
counting and tabulating of ballots indicated above. We 
hereby certify that the counting and tabulating were fairly 
and accurately done, that the secrecy of the ballots was 
maintained, and that the results were as indicated above. 
We also acknowledge service of this tally. 

For International Brotherhood of Electrical Workers, 


Loeal 1805, AFL-CIO, /s/ Thomas B. Willey 
For Westinghouse Electric Corporation, /s/ J. W. Holder 


For International Union of Electrical, Radio and Ma- 
chine Workers, Local 130, AFL-CIO, 


/s/ Joseph J. Schmidt, Sr. 
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‘“‘Ders’ Exu. 4’’ 


Cory 
Ree’d 12/27/63, NLRB, 5th Region 


Unitrep Stares or AMERICA, BeForE THE NationaL Lazsor 
Rexations Boarp, Firth Recion 


Cases Nos. : 5-RM-471, 5-RC-2929, 5-RC-2143 


WestixcHouse Execrric Corporation, Employer-Petitioner, 
and 


INTERNATIONAL BroTHERHOOD OF ELECTRICAL WORKERS, 
Locat 1805, 


and 


INTERNATIONAL Union or EvecrricaL, Rapio anp MACHINE 
Workers, AFL-CIO, Locat 130, Unions. 


Ossections To Conpuct oF ELection 


International Union of Electrical, Radio and Machine 
Workers, Local 130, AFL-CIO, objects to the conduct of 
the election in Case No. 5-RM-471 for the following 
reasons: 


1) The holding of an election in the above-captioned 
ease was in derogation of the rights of both Unions to 
continue to represent the employees in the production 
and maintenance units for which they had previously been 
certified, and for which they held bargaining rights pur- 
suant to existing collective bargaining agreements. The 
conduct of the election deprived the Unions of their rights 
without due process of law, as no hearing was ever held 
on the Motion for Clarification in Cases Nos. 5-RC-2143 
and 2929. 

2) The Board was without authority to direct any elec- 
tion pursuant to the petition of the employer in this case 
in view of the fact that neither Union claimed to be ex- 
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elusive representative of the employees in the unit found 
appropriate by the Board. 


International Union of Electrical, Radio and Machine 
Workers, Local 130, AFL-CIO, therefore requests that the 
election conducted on December 20, 1963, be set aside, 
that the decision and direction of election be vacated, and 
that the order granting the Motion for Clarification be 
rescinded. 

Respectfully submitted, 


/s/ Benjamin C. Sigal, 

Winn I. Newman, 

David 8S. Davidson, 
Attorneys for Local 130, International 
Union of Electrical, Radio and Machine 
Workers, AFL-CIO. 


December 24, 1963. 
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““Ders’ Exu. 5’’ 


Unxirep States of AMERICA, BEFoRE THE NaTionaL Lazor 
Retations Boarp, Firth Recion 


Cases Nos. : 5-RM-471, 5-RC-2929, 5-RC-2143 


WestincHovse Enectric Corporation, Employer-Petitioner, 
and 


INTERNATIONAL BroTHERHOOD OF EXLEcTRICAL WORKERS, 


Locau 1805, AFL-CIO, 
and 


INTERNATIONAL Union oF Execrricat, Rapio anpD MacHINE 
Workers, AFL-CIO, Locau 130, Unions. 


Report oN OBJECTIONS 


Pursuant to a Decision and Direction of Election and 
Order Partially Granting Motion for Clarification issued 
by the Board on September 9, 1963, a secret-ballot elec- 
tion? was conducted under the supervision of the under- 
signed on December 20, 1963, with the following results: 


Approximate number of eligible voters 97 
Void ballots one (1) 
Votes east for International Brotherhood of 
Electrical Workers, Local 1805, AFL-CIO 51 
Votes cast for International Union of Electri- 
cal, Radio and Machine Workers, Local 130, 
AFL-CIO 30 


1 As modified by Order Denying Joint Motion for Reconsideration, and 
Clarifying Decision and Direction of Election and Order dated October 29, 
1963. 

2 The unit is: “All maintenance employees assigned to or working out 
of the Employer's Works Engineering and Maintenance Building, Friend- 
ship International Airport, Baltimore, Maryland, including laborers and 
storeroom attendants, but excluding all other employees, office clerical 
employees, technical and professional employees, guards and/or watchmen, 
and supervisors as defined in the Act.” 


9 
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Votes cast against participating labor organi- 
zations 

Valid votes counted 

Challenged ballots 

Valid votes counted plus challenged ballots 


The challenges are not sufficient in number to affect the 
results of the election. 

Timely ‘‘Objections to Conduct of Election’’* were filed 
by International Union of Electrical, Radio and Machine 
Workers, Local 130, AFL-CIO on December 27, 1963. 

The Objections in full are as follows: 

“International Union of Electrical, Radio and Ma- 
chine Workers, Local 130, AFL-CIO objects to the 
conduct of the election in Case No. 5-RM-471 for the 
following reasons: 


“1) The holding of an election in the above-cap- 
tioned case was in derogation of the rights of both 
Unions to continue to represent the employees in the 
production and maintenance units for which they had 
previously been certified, and for which they held 
bargaining rights pursuant to existing collective bar- 
gaining agreements. The conduct of the election de- 
prived the Unions of the rights without due process 
of law, as no hearing was ever held on the Motion for 
Clarification in Cases Nos, 5-RC-2143 and 2929. 

2) The Board was without authority to direct any 
election pursuant to the petition of the employer in 
this case in view of the fact that neither Union claimed 
to be exclusive representative of the employees in the 
unit found appropriate by the Board. 


“International Union of Electrical, Radio and Ma- 
chine Workers, Local 130, AFL-C1O, therefore re- 
quests that the election conducted on December 20, 
1963, be set aside, that the decision and direction of 

3 The petition was filed on February 14, 1963. The undersigned will 
consider on its merits only that alleged interference which occurred during 
the critical period which begins on and includes the date of the tiling of 
the petition and extends through the election. Goodyear Tire and Rubber 
Company, 138 NLRB 453. 
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election be vacated, and that the order granting the 
Motion for Clarification be rescinded.’’ 


In the interests of brevity the two labor organizations 
named in the caption will be referred to hereinafter by 
their initials ““IBEW”’ and ‘‘IUE”’ respectively. 

Objection No. 1 is a reiteration of the position taken 
by IUE and IBEW in their Joint Motion for Reconsider- 
ation filed with the Board in Washington, a copy of which 
was received by the Regional Office on September 26, 
1963. 

Objection No. 2 is a reiteration of the position taken 
by IUE and IBEW jointly at the hearing held on May 7, 
1963 and in their previously mentioned Joint Motion for 
Reconsideration. 

Both of the above positions were again reiterated by 
Mr. Joseph J. Schmidt, Sr., International Representative 
of IUE at the pre-election conference on December 20, 
1963. IBEW did not join with IUE in arguing these posi- 
tions on this last date. The IBEW has not filed objections 
to the election. 

The Board has considered and disposed of the substance 
of these Objections‘ in its Order Denying Joint Motion 
for Reconsideration and Clarifying Decision and Direc- 
tion of Election and Order dated October 29, 1963. 

Accordingly the undersigned recommends that the Ob- 
jections be overruled in their entirety. 

Signed at Baltimore, Maryland this 7th day of January 
1964. 

Joun A. PENELLO, 
Regional Director 
National Labor Relations Board, 
Region Five 
707 N. Calvert Street, Room 652 
Baltimore, Maryland 21202 


4 The substance of Objection No. 2 was also raised in the hearing, in 
briefs and was considered and disposed of by the Board in its September 
9, 1963 Decision and Direction of Election. 
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Unirep States District Court For THE District oF 
CoLUMBIA 


Civ. Act. No. 3018-63 


Loca 130, INTERNATIONAL Unton oF ELECTRICAL, Rapblo AND 
Macnixe Workers, AFL-CIO, Plaintiff, 


v. 


Frank W. McCutioucu, Howarp JENKINS, Boyp Lerpom, 
Joun H. Fayxryc and Geratp A. Brown, Individually 
and as Members of the Nationa Lasor RELATIoNs Boarb, 
Defendants. 


Frxpixcs or Fact, Conciusions or Law aNnp ORDER 


This case is before the Court on plaintiff’s motion for 
a preliminary injunction restraining the defendant Chair- 
man and Members of the National Labor Relations Board 
from conducting a representation election among certain 
employees of Westinghouse Electric Corporation (here- 
after, the ‘‘Company’’), and upon defendants’ motion to 
dismiss the complaint. The Court, having considered the 
pleadings and memoranda which have been filed, and after 
oral argument by counsel for both sides in open court, 
makes the following findings of fact, conclusions of law, 
and order: 

Finpixgs oF Fact 


1. The Company operates a large industrial facility at 
Friendship International Airport, Baltimore, Maryland. 
The Company’s Air Arm Division and Electronics Divi- 
sion are housed in separate buildings at this location. 

2, For many years, Local 1805, International Brother- 
hood of Electrical Workers (hereafter “IBEW’’) has, 
pursuant to Board certifications, been the collective bar- 
gaining representative of the approximately 2,200 produc- 
tion and maintenance employees in the Air Arm Division. 
Similarly, plaintiff, Local 130, International Union of 
Electrical, Radio and Machine Workers (hereafter 
“JUE’’) has been certified by the Board as the collective 
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bargaining representative of approximately 1,500 produc- 
tion and maintenance employees in the Electronics 
Division. 

3. Prior to July 1962, the Electronics Division and the 
Air Arm Division each operated separate maintenance 
departments located in their respective production build- 
ings. Each maintenance department had its own separate 
tools and equipment, supervisory personnel, and employee 
lockers and storeroom facilities. Furthermore, the em- 
ployees in each department were assigned exclusively to 
maintenance work located within their respective divisions. 

4. In the summer of 1961, the Company, for reasons of 
economy, decided to integrate the two groups of mainte- 
nance employees, and began construction of a new Main- 
tenance Shop to house the merged maintenance equipment 
and employee facilities. The Company also decided that 
all maintenance employees would, in the future, be as- 
signed work without regard to whether the job involved 
was located in the Air Arm or the Electronic¢ Division. 

5. On July 2, 1962, the new Maintenance Shop was 
completed, and the maintenance equipment and employees 
from the Air Arm and Electronics Divisions were moved 
there. On the same day, IBEW filed a grievance under 
the contract grievance procedure, alleging that the new 
Maintenance Shop constituted an accretion to its existing 
unit, i.e. that all employees in the new Maintenance Shop 
were covered by the terms of the IBEW contract. West- 
inghouse refused to arbitrate this grievance, 

6. On September 23, IBEW called the entire Air Arm 
out on strike in support of its claim that the employees 
in the new Maintenance Shop were covered by the IBEW 
contract, and in protest against the Company’s refusal to 
arbitrate its claim. Thereupon, the Company filed unfair 
labor practice charges against IBEW, asserting that its 
action in calling a strike was violative of Section 8(b) (4) 
and (7) of the National Labor Relations Act (61 Stat. 136, 
73 Stat. 519, 29 U.S.C. See. 151, et seq.). The Board’s 
General Counsel issued a complaint based on these charges, 
and, pursuant to Section 10(1) of the Act, moved the 
United States District Court for the District of Maryland 


for an injunction against the strike pending final Board 
disposition of the complaint. 

7. On October 4, at the hearing before the District 
Court on the General Counsel’s request for injunctive 
relief, IBEW agreed not to resume the strike (which had 
been temporarily restrained), and the Company agreed, 
in return to drop the unfair labor practice charges and 
seek resolution of the underlying dispute by requesting 
Board clarification of the units. Accordingly, the District 
Court directed that the injunction proceeding be held in 
abeyance pending the filing of a ‘* Motion for Clarification 
of Bargaining Units’? in order that the underlying dispute 
could be resolved by the Board. 

&. On October 9, 1962, the Company filed with the Board 
a Motion for Clarification of Bargaining units contending 
that the outstanding IUE and IBEW certifications were 
no longer appropriate to the extent they required the 
separation of maintenance employees. The Company, in its 
motion, requested the Board to place all these employees, 
as a group, either in the IBEW or the [UE unit. IBEW 


filed an answer to this motion, reasserting its contention 
that the Maintenance Shop employees were on accretion 
to the IBEW unit and requesting that its certification and 
that of 1UE be clarified to this effect. 


9. Subsequently, Westinghouse also filed with the Board 
a petition for a representation election, asserting the exist- 
ence of a conflict of representation claims as to the em- 
ployees in the new Maintenance Shop and requesting that 
an election be held among those employees to resolve the 
conflict. 

10. Meanwhile, on October 5, 1962, IUE invoked the 
AFL-CIO Internal Disputes Plan, filing charges against 
IBEW which alleged that the latter had violated the ‘‘no- 
raid’? provisions of the AFL-CIO constitution, IBEW 
responded by filing countercharges, of similar import, 
against IUE. On December 27, 1962, David L. Cole, Im- 
partial Umpire under the AFL-CIO Internal Disputes 
Plan, rendered a written determination in favor of the 
IUE. Thereupon, TBEW withdrew its answer to the 
Company's motion then pending before the Board, and 
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abandoned its ‘‘accretion’’ contentions. Subsequently, it 
notified the Board by letter that it disclaimed interest in 
representing the Maintenance Shop employees represented 
by IUE. 

11. Meanwhile, because of the resistance of both IUE 
and IBEW, and despite the consolidation of equipment 
and facilities, Maintenance Shop employees continued to 
work chiefly in the building to which they were formerly 
assigned, although both groups sometimes worked together 
in Central Services and in the Maintenance Shop itself. 
The Company, however, set up a single night shift of 
mainten: ioe employ ees, all of whom reported to a single 
supervisor. Furthermore, in May 1963, about a week prior 
to the hearing held by the Board in this case, the Company 
assigned two Electronics maintenance men to work in the 
Air Arm building, and an Air Arm man to work in the 
Electronics building. In response, both unions filed griev- 
ances protesting the assignments. IBEW also filed unfair 
lahor practice charges with the Board, i that the 
assignments were violative of Scetion 8(a)(5) of the Act. 
These charges were subsequently Pet 

12. On May 7, 1963, after notice to both unions, a hear- 
ing was conducted by the Board on the Company's petition 
for a representation election among the employees of the 
Maintenance Shop. Both unions appeared at the hearing 
but declined to participate fully therein, Instead, they 
each disclaimed interest in representing the maintenance 
employees previously represented by the other, moved to 
dismiss the petition, and, after the hearing officer denied 
their motion, refused to participate any further, stating 
that they had no interest in any election that might he 
directed and would not be on the ballot in any such eleec- 
tion. After the unions withdrew from the hearing, the 
Company introdueed evidence as to the changes in opera- 
tions effectuated and contemplated by the Company. 

13. On September 9, 1963, the Board issued a ‘Decision 
and Direction of Election and Order Partly Granting Mo- 
tion for Clarification.’’ Initially, in view of the relation- 
ship between the Company’s motion seeking clarification 
of the bargaining units and its petition for an election to 
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resolve the conflicting representation claims, the Board 
consolidated the two matters. Next, the Board denied the 
unions’ motions to dismiss, stating: 


We find no merit in the unions’ contentions that these 
proceedings should be dismissed. It is evident from 
the recital above of the history of this dispute that 
the parties’ efforts to date to reach agreement have 
met with failure. Further, the Employer and the 
District Court are looking to this Board to resolve the 
dispute: and, at least until the decision of the AFL- 
CIO Impartial Umpire, IBEW Local 1805 was also 
actively urging Board resolution. In these cireum- 
stances and without regard to any other considerations, 
we find no merit in the contentions of TUK Local 130 
that the Board should not entertain the Motion for 
Clarification and should defer to the pending gricv- 
ance proceedings. In addition, in the special cireum- 
stances of this ease, including the foregoing and the 
fact that IBEW Local 1805 at one time claimed to 
represent all the maintenance employees, that the pres- 
ent claims of both unions taken together encompass 
all such employees, and that dismissal of the petition 
would for the reasons indicated infra leave these em- 
ployees without representation or opportunity to select 
representation, we find no merit in the contention 
that there ix no question concerning representation 
boeause neither union presently claims to represent all 
such employees, 


14. Having disposed of the motion to dismiss, the Board 
then granted the motion for clarification to the extent of 
severing the new Maintenance Shop from the previously 
existing units. Furthermore, in response to the Company's 
petition, the Board dirceted that an election be held among 
the employees in the Maintenance Shop to determine their 
wishes with respect to union representation. In this con- 
nection, the Board stated: 

We have discussed above the changes which have 
already been effected and those which are contemplated 
with regard to the maintenance employees, their equip- 
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ment, and facilities. From these facts, it is evident 
that the Employer has sought to establish a single 
maintenance group to service all of its operations at 
the Friendship site: that it has made substantial prog- 
ress in unifying the two maintenance groups into a 
single group: and that such separation as may pres- 
ently exist results only from the parties’ inability to 
resolve the current representation dispute. In these 
circumstances, we conclude that the maintenance em- 
ployees in issue have effectively been merged into a 
single group and they may therefore no longer be con- 
sidered as part of two separate production and main- 
tenance units. There is further no warrant in the 
record for concluding that as a group they are more 
appropriately to be joined with the Air Arm employees 
than with the Electronics employees. In these cir- 
cumstances, therefore, we shall grant the Employer’s 
Motion to the extent of excluding these previously 
separate maintenance employees’ groups from the ex- 
isting production and maintenance units; shall deny 
it to the extent that it seeks to determine the repre- 
sentation of the maintenance employees without an 
election; and shall, in order to determine such repre- 
sentation, direct an election. . . . 


As noted above, we have directed an election in this 
voting group despite the fact that neither of the 
unions presently claims to represent all the employees 
therein. In these circumstances, we shall permit 
either or both of the unions to withdraw from the elee- 
tion upon written notice to the Regional Director with- 
in 10 days from the date of this Direction of Election. 
In the event that both unions elect to withdraw, the 
Regional Director shall dismiss the petition and the 
employees in the voting group will remain unrepre- 
sented * * * 


Subsequently, IUE and IBEW filed a joint motion for 
reconsideration, which was denied by the Board on the 
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grounds that ‘‘the contentions therein have either been 
previously considered by the Board or do not warrant a 
further hearing.’’ 

15. The election directed by the Board was scheduled for 
December 20, 1963, and, on December 18, 1963, IUE com- 
menced the instant suit. On December 19, 1963, IUE’s 
motion for a temporary restraining order against the con- 
duct of the election was denied by Judge Holtzoff, and 
the election took place as scheduled. The results of the 
election were that, of 97 eligible voters, 51 voted for IBEW, 
30 for IUE and 4 for no union. Subsequently, IUE filed 
objections to the conduct of the election, raising the same 
issues presented in the instant suit. On January 7, 1964, a 
report on objections was issued by the Regional Director 
of the Board’s Fifth Region (who had supervised the 
conduct of the election), recommending that the objections 
be dismissed, and the matter is presently pending before 
the Board. 

Conc.usions oF Law 


1. There is nothing in the National Labor Relations Act 
which precludes the Board from conducting a representa- 
tion election on an employer’s petition filed under Section 
9(e)(1)(B) of the Act where, as in the instant case, a 
union has made a claim to he recognized as the collective 
bargaining representative of employees and subsequently 
withdrawn that claim. Thus, it cannot be said that the 
Board’s direction of election herein, despite IBEW’s with- 
drawal of its demands for representation rights as to all 
maintenance employees, was ‘‘in excess of [the Board’s] 
delegated powers and contrary to a specific prohibition in 
the Act’? (Leedom v. Kyne, 358 U.S. 184, 188). To the 
contrary, it is the opinion of the Court that the Board’s 
decision fall within the ‘‘wide area of determinations 
which depend on the Board’s expertise and discretion’’ 
(International Association of Tool Craftsmen v. Leedom, 
107 U.S. App. D.C. 268, 270, 276 F. 2d 514, 516, cert. denied 
364 U.S. $15). See Miami Newspaper Printing Pressmen’s 
Union v. McCulloch, — U.S. App. D.C. —, 322 F. 2d 993, 
998, n. 11, in which the Court of Appeals stated,‘Section 
9(e)(1) does not use mandatory language in referring to 
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the initial action in representation proceedings. Whether 
a question of representation exists is within that area of 
expertise in which courts hesitate to interfere.’’ 

2. There is no substance to plaintiff’s contention that the 
Board violated the Act and denied it due process of law 
by failing to hold a hearing on the Company’s motion to 
clarify the IUE and IBEW certifications. Plaintiff con- 
eedes that a hearing was held on the Company’s petition 
for a representation election, and that the Board subse- 
quently consolidated the petition and the motion for pur- 
poses of decision. The issues in the two proceedings were 
essentially the same, i.e. the effect of the actual and pro- 
jected changes in the Company's operations on the exist- 
ing collective bargaining units. Having held one hearing 
to take evidence on this issue, the Board was not obliged 
to hold another merely because the unions had declined to 
participate in the first hearing. 

3. Since the Board’s decision does not contravene a 
mandatory direction of the Act or violate constitutional 
protections, this Court lacks jurisdiction over the subject 
natter of the action, Wilk & [ce Cream Drivers and Dairy 
Employees Union Local 98 v. McCulloch, 113 U.S. App. 
D.C. 156, 306 F. 2d 763 (CLA. D.C.): Lecdom v. IBEW, 
107 U.S. App. D.C. 357, 278 PF. 2d 237; International Asso- 
ciation of Tool Craftsmen v, Leedom, 107 U.S. App. D.C. 
268, 276 F. 2d 514, cert. denied 364 U.S. 815; National Bis- 
cuit Division v. Leedom, 105 U.S. App. 117, 265 F. 2d 101, 
cert. denied, 359 U.S. 1011; see also Leedom v. Kyne, 101 
U.S. App. D.C. 398, 249 F. 2d 490, aff'd 358 U.S. 184; Miami 
Newspaper Printing Pressmen’s Union Local 46 v. McCul- 
loch, — U.S. App. D.C. —, 322 F. 2d 993. 
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ORDER 


Wuererors, it is hereby Orperep, ApJupGED AND DecriEED 
that: 


1. Plaintiff’s application for a preliminary injunction be, 
and hereby is, denied; 
2. Defendants’ motion to dismiss the complaint be, and 
hereby is, granted. 
/s/ Joux J. Sirica, 
Judge, United States District Court. 
Dated: 2/26/64. 


Unitep States Districr Court FoR THE District oF 
COLUMBIA 


Civ. Act. No, 3018-63 


Loca 130, INTERNATIONAL Union oF ELECTRICAL, Rapio aANv 
Macnixe Workers, AFL-C1O, Plaintiff. 


Vv. 
Fraxk W. McCunboven, Howarp Jexkixs, Boyp Lrrpom, 
Joux H. Faxsinc and Gerarp A. Brown, Individually 
and as Members of the Nationa Lasor Retations Boann, 


Defendants. 


Notice oF APPEAL 


Notice is hereby given that Local 150, International Un- 
ion of Electrical, Radio and Machine Workers, AFL-CIO, 
plaintiff above named, hereby appeals to the United States 
Court of Appeals for the District of Columbia Circuit 
from the order dismissing the complaint entered in this 
action on February 27, 1964. 


BengaMIN C, SiGAL, 

Davit S. Davipson, 

Attorneys for Local 130, International 
Union of Electrical, Radio and Machine 
Workers, AFL-CIO. 


(2180-8) 
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No. 18,650 


LOCAL 130, INTERNATIONAL UNION OF ELECTRICAL, 
RADIO AND MACHINE WokkKERS, AFL-CIO, 
APPELLANT 
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FRANK W. MCCULLOCH, ET AL., MEMBERS OF THE 
NATIONAL LAGOR RELATIONS BOARD, APPELLEES 
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On Appeal from an Order of the United States 
District Court for the District of Columbia 


————_ 


ARNOLD ORDMAN, 
General Counsel, 


DomMINICK L. MANOLI, 
Associate General Counsel, 


MARCEL MALLET-PREVOST, 
Assistant General Counsel, 

STEPHEN I. GOLDBERG, 

GARY GREEN, 


Attorneys, 


National Labor Relations Board. 


AS TS TS 


STATEMENT OF QUESTIONS PRESENTED 


1. Whether the District Court properly concluded 
that it lacked jurisdiction to review the Board’s de- 
termination, in a representation proceeding under 
Section 9 of the Act, that a question of representation 
existed among certain employees and that an election 
should be directed to resolve that question. 

2. Whether the District Court properly rejected ap- 
pellant’s claim that the Board had improperly granted 
a motion for clarification of appellant’s certification 
without according appellant an opportunity to be 
heard thereon. 


Ill 


INDEX 


Statement of questions presented 
Jurisdictional statement 
Counterstatement of the case 
Summary of argument 
Argument 
The District Court properly granted appellees’ 
motion to dismiss the complaint 
A. Introduction: jurisdictional prerequisites... 


B. The Board’s decision to direct an election 
among the employees of the Maintenance 
Shop did not violate any statutory man- 
date, but, to the contrary, was a reasona- 
ble and proper exercise of the Board’s dis- 
cretion 


1. The Board violated no statutory man- 
date in directing the election 


2. The Board’s direction of election was a 
reasonable and proper exercise of the 
Board’s discretion 


C. Appellant’s claim that it has been denied 
due process of law is wholly without merit.. 


Conclusion 
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No. 18,650 


LocaL 130, INTERNATIONAL UNION OF ELECTRICAL, 
RADIO AND MACHINE WorKERS, AFL-CIO, 
APPELLANT 
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FRANK W. MCCULLOCH, ET AL., MEMBERS OF THE 
NATIONAL LABOR RELATIONS BOARD, APPELLEES 


On Appeal from an Order of the United States 
District Court for the District of Columbia 


BRIEF FOR APPELLEES 


JURISDICTIONAL STATEMENT 


This case is before the Court upon an appeal from 
an order of the United States District Court for the 
District of Columbia granting appellees’ motion to 
dismiss appellant’s complaint. The complaint sought 
to restrain the Board from conducting an election 
among certain employees pursuant to Section 9 of the 
National Labor Relations Act, as amended (61 Stat. 


(1) 
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136, 73 Stat. 519, 29 U.S.C. Sees. 151, ct seg.). The 
jurisdiction of this Court is invoked under 28 U.S.C. 
1291. 


COUNTERSTATEMENT OF THE CASE 


The undisputed facts, as set forth in the District 
Court’s findings of fact, the complaint, and the ex- 
hibits, may be summarized as follows: 


Westinghouse Electric Corporation (‘Westing- 
house”) operates a Jarge industrial facility at Friend- 
ship International Airport, Baltimore, Maryland. 
Westinghouse’s Air Arm Division and Electronics 
Division are housed in separate buildings at this loca- 
tion. The Air Arm Division manufactures electronic 
equipment used in airplanes and other space vehicles: 
the Electronics Division manufactures electronic 
equipment for land and sea vehicles (J.A. 12, 33).’ 

For many years, Local 1805, International Broth- 
erhood of Electrical Workers (hereafter “IBEW’’) 
has, pursuant to Board certifications, been the collec- 
tive bargaining representative of the approximately 
2200 production and maintenance employees in the 
Air Arm Division. During this time, IBEW has nego- 
tiated successive collective bargaining contracts on 
behalf of the Air Arm employees. Similarly, appel- 
lant, Local 130, International Union of Electrical, 
Radio and Machine Workers (hereafter “IUE’’) has 
been certified by the Board as the collective bargain- 
ing representative of approximately 1500 production 
and maintenance employees in the Electronics Division 


1“J_A” references are to pages of the joint appendix 
herein. 
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and has also negotiated successive bargaining con- 
tracts (J.A. 2, 12, 33-34). Prior to July 1962, the 
Electronics Division and the Air Arm Division each 
operated separate maintenance departments located 
in their respective production buildings. Each main- 
tenance department had its own separate tools and 
equipment, supervisory personnel, and employee lock- 
ers and storeroom facilities. Furthermore, the em- 
ployees in each department were assigned exclusively 
to maintenance work located within their respective 
divisions. Both groups collectively provided mainten- 
ance services for the Central Services Building where 
Westinghouse’s administrative offices are located. But, 
prior to 1962, no Air Arm maintenance employees 
were assigned to perform work at the Electronics 
building, and vice versa (J.A. 12, 34). 

In the late summer of 1961, because the space oc- 
cupied by the two maintenance facilities was needed 
for other purposes, Westinghouse began construction 
of a new Maintenance Shop. In conjunction therewith, 
Westinghouse decided to integrate the two separate 
maintenance groups into a single maintenance de- 
partment. Thus, Westinghouse contemplated, inven- 
tories could be reduced, the wasteful movement of 
materials between two separate facilities could be 
eliminated, better supervision could be achieved, and 
more efficient utilization of existing manpower would 
be possible. (J.A. 12-138, 34.) 

Both IUE and IBEW, on being notified of Westing- 
house’s plan to integrate the two maintenance groups, 
objected thereto. Furthermore, in late June 1962, 
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after the new Maintenance Shop had been completed, 
but before any employees had been transfered there, 
Air Arm maintenance men, represented by IBEW, 
staged a half-day work stoppage in protest against the 
transfer. (J.A. 13, 34.) Accordingly, in identical 
letters to the two unions, Westinghouse stated that it 
would continue to treat those employees transferred 
to the new Maintenance Shop as part of the bargain- 
ing unit in which they had been working, and would 
continue to assign them only to maintenance work in 
the division from which they had come, i.e., Mainten- 
ance Shop employees who had been transferred from 
Air Arm would be assigned exclusively to Air Arm 
maintenance work, and those transferred from Elec- 
tronics Division would be assigned exclusively to Elec- 
tronics Division maintenance work (J.A. 23). The 
letter continued: 


We believe that the ultimate objective of con- 
solidation of this activity into a single mainte- 
nance department for the Friendship Airport site 
must be accomplished. However, we are willing to 
try an interim arrangement as outlined above, 
and after some experience is obtained, will noti- 
fy you of any change in our position relative to 
assignment of this personnel. 

On July 2, 1962, the new Maintenance Shop was 
completed, and the maintenance equipment and em- 
ployees from the Air Arm and Electronics Divisions 
were moved there. On the same day, IBEW filed a 
grievance under the contract grievance procedure, al- 
leging that the new Maintenance Shop constituted an 
accretion to its existing unit, i.e., that all employees 
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in the new Maintenance Shop were covered by the 
terms of the IBEW contract, including the compulsory 
union membership provision. Westinghouse refused 
to arbitrate this grievance on the grounds that al- 
though the maintenance employees had been physically 
moved, the existing separate bargaining unit lines 
were still being respected. In particular, all main- 
tenance employees were still being assigned to jobs 
located only at their prior respective divisions. (J.A. 
13, 34.) ‘ 

On September 23, IBEW called the entire Air Arm 
out on strike in support of its claim that the em- 
ployees in the new maintenance unit were covered by 
the IBEW contract, and in protest against Westing- 
house’s refusal to arbitrate its claim. Thereupon, 
Westinghouse filed unfair labor practice charges 
against IBEW, asserting that its action in calling a 
strike was violative of Section 8(b) (4) and (7) of the 
National Labor Relations Act. The Board’s General 
Counsel issued a complaint based on these charges, 
and, pursuant to Section 10(1) of the Act, moved the 
United States District Court for the District of Mary- 
land for an injunction against the strike pending final 
Board disposition of the complaint (J.A. 2-3, 13, 34- 
35). 

On October 4, at the hearing before the District 
Court on the General Counsel’s request for injunctive 
relief, IBEW agreed not to resume the strike (which 
had been temporarily restrained), and Westinghouse 
agreed, in return, to drop the unfair labor practice 
charges and seek resolution of the underlying dispute 
by requesting Board clarification of the units. Ac- 
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cordingly, the District Court directed that the injunc- 
tion proceeding be held in abeyance pending the filing 
of a “Motion for Clarification of Bargaining Units” 
in order that the underlying dispute could be resolved 
by the Board (J.A. 18, 35). Westinghouse filed such 
a motion on October 9, 1962; IBEW filed a timely 
answer thereto with the Board, contending that the 
Maintenance Shop employees were an accretion to the 
IBEW unit and requesting that its certification and 
that of IUE be clarified to this effect (J.A. 3, 14, 35). 

Subsequently, Westinghouse also filed with the 
Board a petition for a representation election, assert- 
ing the existence of a conflict of representation claims 
as to the employees in the new Maintenance Shop, and 
requesting that an election be held among those em- 
ployees to resolve the conflict (ibid.). 

Meanwhile, however, on October 5, 1962, IUE in- 
voked the AFL-CIO Internal Disputes Plan, filing 
charges against IBEW which alleged that the latter 
had violated the “no-raid” provisions of the AFL-CIO 
constitution. IBEW responded by filing counter- 
charges of similar import against IUE. On December 
27, 1962, David L. Cole, Impartial Umpire under the 
AFL-CIO Internal Disputes Plan, rendered a written 
determination in favor of IUE. Thereupon, IBEW 
withdrew its answer to Westinghouse’s motion then 
pending before the Board, and abandoned its “ac- 
cretion” contentions. Subsequently, it notified the 
Board by letter that it disclaimed interest in repre- 
senting the Maintenance Shop employees represented 
by IUE (J.A. 3, 14, 35). 
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Meanwhile, because of the resistance of both IUE 
and IBEW, and despite the consolidation of equipment 
and facilities, Maintenance Shop employees continued 
to work chiefly in the building to which they were 
formerly assigned, although both groups sometimes 
worked together in Central Services and in the Main- 
tenance Shop itself. Westinghouse, however, set up 2 
single night shift of maintenance employees, all of 
whom report to a single supervisor. Furthermore, in 
May 1963, about a week prior to the hearing held 
by the Board in this case, Westinghouse assigned two 
Electronics maintenance men to work in the Air Arm 
building, and an Air Arm man to work in the Elec- 
tronics building. In response, both unions filed griev- 
ances protesting the assignments. IBEW also filed 
unfair labor practice charges with the Board, assert- 
ing that the assignments were violative of Section 
8(a)(5) of the Act (J.A. 14, 36). These charges 
were subsequently dismissed. 

On May 7, 1963, after notice to both unions, a hear- 
ing was conducted by the Board on Westinghouse’s 
petition for a representation election among the em- 
ployees of the Maintenance Shop. Both unions ap- 
peared at the hearing but declined to participate fully 
therein. Instead, they each disclaimed any interest 
in representing the maintenance employees already 
represented by the other. They also moved to dis- 
miss the petition, contending that there were no con- 
flicting representation claims before Westinghouse, 
and consequently no question concerning representa- 
tion (J.A. 4, 5, 15). When the hearing officer de- 
nied the joint motion to dismiss the petition, IUE 
counsel stated (J.A. 24, 36): 
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. . we have no interest in this proceeding since 
we do not plan to represent the employees. We 
have no interest on being on the ballot and we 
will not be on the ballot if an election is directed 
in this unit. 


Both unions then refused to participate further in the 
hearing despite the hearing officer’s warning that: 


. we do intend to take such evidence as the 
company may have to present and if the other 
parties are not present, of course, they under- 
stand that any information they may have or 
may be contrary to that furnished may go un- 
developed. (J.A. 25.) 


On September 9, 1963, the Board issued a “De- 
cision and Direction of Election and Order Partly 
Granting Motion for Clarification” (J.A. 5, 36). In 


view of the relationship between Westinghouse’s mo- 
tion seeking clarification of the bargaining units and 
its petition for an clection to resolve the conflicting 
representation claims, the Board consolidated the two 
matters. Next, the Board denied the unions’ mo- 
tions to dismiss, stating (J.A. 15-16): 


We find no merit in the unions’ contentions 
that these proceedings should be dismissed. It 
is evident from the recital above of the history 
of this dispute that the parties’ efforts to date 
to reach agreement have met with failure. Furth- 
er, the Employer and the District Court are 
looking to this Board to resolve the dispute; and, 
at least until the decision of the AFL-CIO Im- 
partial Umpire, IBEW Local 1805 was also ac- 
tively urging Board resolution. In these cireum- 
stances and without regard to any other consid- 
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erations, we find no merit in the contentions of 
IUE Local 130 that the Board should not enter- 
tain the Motion for Clarification and should de- 
fer to the pending grievance proceedings. In ad- 
dition, in the special circumstances of this case, 
including the foregoing and the fact that IBEW 
Local 1805 at one time claimed to represent all 
the maintenance employees, that the present 
claims of both unions taken together encompass 
all such employees, and that dismissal of the peti- 
tion would for the reasons indicated infra leave 
these employees without representation or oppor- 
tunity to select representation, we find no merit 
in the contention that there is no question con- 
cerning representation because neither union 
presently claims to represent all such employees. 
Having disposed of the motion to dismiss, the 
Board then granted the motion for clarification to the 
extent of severing the new Maintenance Shop from 
the previously existing units. Furthermore, in re- 
sponse to Westinghouse’s petition, the Board directed 
that an election be held among the employees in the 
Maintenance Shop to determine their wishes with 
respect to union representation. In this connection, 
the Board stated (J.A. 16-17): 


We have discussed above the changes which 
have already been effected and those which are 
contemplated with regard to the maintenance em- 
ployees, their equipment, and facilities. From 
these facts, it is evident that the Employer has 
sought to establish a single maintenance group 
to service all of its operations at the Friendship 
site: that it has made substantial progress in 
unifying the two maintenance groups into a 


10 


single group; and that such separation as may 
presently exist results only from the parties’ 
inability to resolve the current representation dis- 
pute. In these circumstances, we conclude that 
the maintenance employees in issue have effec- 
tively been merged into a single group and they 
may therefore no longer be considered as part of 
two separate production and maintenance units. 
There is further no warrant in the record for 
concluding that as a group they are more ap- 
propriately to be joined with the Air Arm em- 
ployees than with the Electronics employees. In 
these circumstances, therefore, we shall grant 
the Employer’s Motion to the extent of excluding 
these previously separate maintenance employees’ 
groups from the existing production and main- 
tenance units; shall deny it to the extent that 
it seeks to determine the representation of the 


maintenance employees without an election; and 
shall, in order to determine such representation, 
direct an election. ... 


* * * * 


As noted above, we have directed an election 
in this voting group despite the fact that neither 
of the unions presently claims to represent all 
the employees therein. In these circumstances, 
we shall permit either or both of the unions to 
withdraw from the election upon written notice 
to the Regional Director within 10 days from 
the date of this Direction of Election. In the 
event that both unions elect to withdraw, the 
Regional Director shall dismiss the petition and 
the employees in the voting group will remain 
unrepresented. . .. 


ll 


Subsequently, IUE and IBEW filed a joint motion for 
reconsideration, which was denied by the Board on 
the grounds that “the contentions therein have either 
been previously considered by the Board or do not 
warrant a further hearing” (J.A. 5-6, 20). 

The election directed by the Board was scheduled 
for December 20, 1963, and, on December 18, 1963, 
IUE commenced the instant suit. On December 19, 
1963, IUE’s motion for a temporary restraining order 
against the conduct of the election was denied by the 
district court (Holtzoff, J.), and the election took 
place as scheduled. The results of the election were 
that of 97 eligible voters, 51 voted for IBEW, 30 
for IUE, and 4 for no union (J.A. 26-27). Subse- 
quently, IUE filed objections to the conduct of the 
election, raising the same issues presented in the 
instant suit (J.A. 28-29).° On January 7, 1964, a 
report on objections was issued by the Regional Di- 
rector of the Board’s Fifth Region (who had super- 
vised the conduct of the election), recommending that 
the objections be dismissed (J.A. 30-32), and this 
recommendation was subsequently adopted by the 
Board. 

On February 26, 1964, the district court (Sirica, 
J.) issued an order granting the Board’s motion to 
dismiss the complaint on the ground that “this Court 
lacks jurisdiction over the subject matter of the 
action” (J.A. 40). 


2 IBEW did not file objections to the election. 
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SUMMARY OF ARGUMENT 


1. The District Court properly granted appellee’s 
motion to dismiss the complaint because it lacked jur- 
isdiction to review the Board’s determination, in a 
representation proceeding under Section 9 of the Act, 
that a question of representation existed among West- 
inghouse’s employees, and that an election should be 
directed to resolve that question. Under established 
principles, district court review is available only if a 
party can show that a Board determination contra- 
vened a mandatory requirement of the Act or in- 
fringed constitutional protections. Review is clearly 
barred with respect to determinations which require 
the exercise of administrative judgment or discretion. 
See cases cited at pp. 15-16, 20, infra. The Board’s 
determination that a question of representation ex- 
isted does not involve a “specific prohibition in the 
Act” (Leedom v. Kyne, 358 U.S. 184, 188), but rath- 
er falls within “the wide area of determinations which 
depend on the Board’s expertise and discretion” (Jn- 
ternational Association of Tool Craftsmen v. Leedom, 
107 U.S. App. D.C. 268, 270, 276 F. 2d 514, 516, cert. 
denied, 364 U.S. 815). Nor did the Board’s action 
in this case infringe appellant’s constitutional protec- 
tions. Accordingly, the district court properly con- 
cluded that it was without jurisdiction. 

2. In any event, the Board’s direction of an elec- 
tion among the Maintenance Shop employees consti- 
tuted a reasonable and proper exercise of its discre- 
tion. Initially, it is undenied that IBEW had pre- 
sented Westinghouse with the “claim to be recognized” 
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which is the statutory prerequisite to an election con- 
ducted under Section 9(¢) (1) (B) of the Act. While 
that claim was subsequently withdrawn, and while 
the Board will not generally conduct an election where 
all claims for recognition have been withdrawn, the 
special circumstances of this case warranted the 
Board’s departure from its normal practice. In the 
first place, even after IBEW’s disclaimer, each union 
continued to claim representation rights for a por- 
tion of the Maintenance Shop employees, and their 
combined claims encompassed the entire group. This 
alone suffices to raise a question of representation war- 
ranting Board action; since the change in Westing- 
house’s maintenance operations meant that the Main- 
tenance Shop employees could no longer appropri- 
ately be allocated to two different bargaining units, 
the question was necessarily raised of which union, 
if any, should represent them. Furthermore, since the 
Maintenance Shop employees may no longer be rep- 
resented by two separate unions as part of two sep- 
arate units, dismissal of the petition would have left 
these employees without union representation or op- 
portunity to select such representation. Finally, for 
the Board to have dismissed the petition would have 
left Westinghouse vulnerable to continued jurisdic- 
tional strife in its efforts to set up and operate a 
single Maintenance Shop, serving both the Air Arm 
and the Electronics Division. For, subsequent to the 
date of the AFL-CIO Umpire’s award, when Westing- 
house attempted to make work assignments in accord 
with its revised organizational structure, both unions 
filed grievances and unfair labor practice charges. 
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Continued disputes of this nature, precluding West- 
inghouse from effectuating the merger of its previous- 
ly separated maintenance departments, were inevita- 
ble in the absence of an election to determine which 
union would represent all the Maintenance Shop em- 
ployees. 

3. There is no merit to appellant’s claim that the 
Board denied it due process of law by granting West- 
inghouse’s motion for clarification without according 
appellant an opportunity to be heard thereon. That 
the Board held a hearing on this case is undenied. 
And, while tha: hearing was formally directed on 
Westinghouse’s petition for an election, rather than its 
motion for clarification, the issue posed by the peti- 
tion and the motion was essentially the same, i.e., 
whether the changes in Westinghouse’s operations ren- 
dered the old bargaining units inappropriate and re- 
quired that new units be set up. By choosing not to 
introduce evidence on this issue, but to stake all on 
its argument that no election should be held because of 
the IBEW disclaimer, appellant thus ran the risk 
that the unit question would be decided—for all pur- 
poses—on a record lacking such evidence as it might 
have. And, having chosen this course, it is not now 
open to appellant to argue that it has been denied 
due process of law because the Board held it to its 
choice and declined to direct a second hearing. In 
brief, this is not a case in which the Board has re- 
fused to accord a hearing; it is rather a case in which 
a party claims to be aggrieved because it declined to 
participate in one hearing and the Board will not di- 
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rect another. No constitutional issue is raised by such 
a claim. 


ARGUMENT 


The District Court Properly Granted Appellees’ Motion 
to Dismiss the Complaint 


A. Introduction: jurisdictional prerequisites 

Appellant, a labor organization allegedly aggrieved 
by a Board determination in a representation case, 
sought judicial intervention in the court below. Estab- 
lished principles—undisputed here by appellant—gen- 
erally preclude such intervention: a federal district 
court lacks jurisdiction to review and set aside a 
Board decision in a representation case except where 
the determination complained of clearly transgresses 
a mandatory direction of the Act or violates constitu- 
tional protections. Boire v. The Greyhound Corp., 376 
U.S. 473; Milk & Ice Cream Drivers and Dairy Em- 
ployees Union, Local 98 v. McCulloch, 113 U.S. App. 
D.C. 156, 306 F. 2d 763; Leedom Vv. I.B.E.W., 107 
U.S. App. D.C. 357, 278 F. 2d 237; Intl Ass’n of 
Tool Craftsmen v. Leedom, 107 U.S. App. D.C. 268, 
276 F. 2d 514, cert. denied, 364 U.S. 815; Leedom V. 
Norwich Printing Specialties, Local 494, 107 U.S. 
App. D.C. 170, 275 F. 2d 628, cert. denied, 362 U.S. 
969; National Biscuit Division V. Leedom, 105 U.S. 
App. D.C. 117, 265 F. 2d 101, cert. denied, 359 U.S. 
1011. See also, Leedom v. Kyne, 101 U.S. App. D.C. 
398, 249 F. 2d 490, aff'd 358 U.S. 184; McCulloch v. 
Sociedad Nacional, 372 U.S. 10;* Miami Newspaper 


3In Sociedad, the Supreme Court pointed out—as it sub- 
sequently emphasized in Boire v. Greyhound, supra—that Lee- 
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Printing Pressmen’s Union, Local 46 v. McCulloch, 
116 U.S. App. D.C. 243, 322 F. 2d 993. Conversely, 
the foregoing cases also establish that the district 
courts may not review representation matters “in the 
wide avea of determinations which depend on the 
Board’s expertise and discretion.” Tool Craftsmen, 
supra, 107 U.S. App. D.C. 268, 276 F. 2d 516. 

Appellant urges that district court jurisdiction 
existed herein upon two alleged grounds: (1) the 
Board violated Section 9(c)(1)(B) of the Act by di- 
recting an election in the absence of “a [union] claim 
to be recognized” and (2) the Board violated both 
the Act and constitutiona! requirements of due process 
by amending appellant’s certification without holding 
a hearing. We show below that both of these conten- 
tions are, in light of the undisputed facts, wholly 
lacking in merit. Accordingly, the district court 
properly dismissed appellant’s complaint for lack of 
jurisdiction.' 


dom Vv. Kyne, supra, created only a “limited exception” to the 
general rule precluding district court jurisdiction; judicial 
intervention was permitted in Kyne only because the Board’s 
order was “‘ ‘in excess of the delegated powers and contrary to 
a specific prohibition in the Act’”” 372 U.S. at 16. And, while 
district court jurisdiction was also upheld in Sociedad, the 
Supreme Court expressly premised this result upon the pres- 
ence of urgent unresolved issues affecting international rela- 
tions: “a uniquely compelling justification for prompt judi- 
cial resolution. .. .” Boire, 376 U.S. at 4. 


* Appellant argues (Brief, pp. 17-18) that the mere asser- 
tions in its complaint that the Board had violated the Act and 
the Constitution were sufficient to vest the district court with 
jurisdiction. This we submit, is not the law. District court 
jurisdiction to review Board representation decisons does not 
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The Board’s decision to direct an election among the 
employees of the Maintenance Shop did not violate 
any statutory mandate, but, to the contrary, was a 
reasonable and proper exercise of the Board’s dis- 
cretion 


1. The Board violated no statutory mandate in di- 
recting the election 


Section 9(a) and 9(c) (1) of the Act, on which ap- 
pellant relies, read, in relevant part: 


Section 9(a) Representatives designated or 
selected for the purposes of collective bargaining 
by the majority of the employees in a unit ap- 
propriate for such purposes, shall be the exclu- 
sive representatives of all the employees in such 
unit for the purposes of collective bargaining in 
respect to rates of pay, wages, hours of employ- 
ment, or other conditions of employment: 


(c)(1) Whenever a petition shall have been 
filed, in accordance with such regulations as may 
be prescribed by the Board— 


(B) by an employer, alleging that one or 
more individuals or labor organizations have 
presented to him a claim to be recognized 
as the representative defined in section 9(a) ; 


stand or fall upon the artfulness with which the complaint is 
drafted, but rather upon whether the plaintiff can show 
the Board to have violated the Act or the Constitution. Thus, 
in nearly all the cases cited at pp. 15-16, supra, the plaintiff 
alleged that the Board had violated the Act and/or the Con- 
stitution. District court jurisdiction, however, was sustained 
only in those few cases in which that allegation was shown to 
be meritorious. Indeed, any other rule would, as a practical 
matter, result in a vast expansion of the presently narrow 
exception to the general rule that district courts are without 
jurisdiction to review Board representation determinations. 
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the Board shall investigate such petition and if 
it has reasonable cause to believe that a question 
of representation affecting commerce exists shall 
provide for an appropriate hearing upon due no- 
tice. * * * If the Board finds upon the record of 
such hearing that such a question of representa- 
tion exists, it shall direct an election by secret 
ballot and shall certify the results thereof. 

That the employer in this case did file a petition, 
in accordance with regulations prescribed by the 
Board, alleging that one or more labor organizations 
had presented to it a claim for recognition is unques- 
tioned (see J.A. 8). Similarly, it is undisputed that 
the Board investigated the petition, held a hearing 
thereon, and, upon the record of that hearing, found 
the existence of a question of representation. Ac- 
cordingly, the Board directed an election—the elec- 
tion which appellant seeks to set aside. 

The gist of appellant’s contention here is that the 
employer’s allegation of demands for recognition was 
not supported by fact. Thus, appellant argues, the 
Board erred in finding the existence of a “question of 
representation” and in directing an election based 
upon that finding. We shall demonstrate below (see 
pp. 22-28, infra) that, in truth, there was ample 
factual support for the Board’s finding that the em- 
ployer faced recognitional claims which raised a ques- 
tion of representation. What warrants emphasis here, 
however, is that the Board’s finding as to the existence 
of a question of representation, whether right or 
wrong, falls within “the wide area of determinations 
which depends on the Board’s expertise and discre- 
tion.” Tool Craftsmen, supra, 107 U.S. App. D.C. at 
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268, 276 F. 2d at 516. Accordingly, under settled 
law, it is not subject to district court review. See 
cases cited at pp. 15-16, supra. 

In the recent case of Miami Newspaper Printing 
Pressmen’s Union, Local 46 V. McCulloch, 116 USS. 
App. D.C. 243, 322 F. 2d 993, this Court found dis- 
trict court jurisdiction to exist in a suit to compel the 
Board to certify the results of an election previously 
conducted by it; nonetheless, the Court stated (Id. at 
248, n. 11, 998, n. 11): 


This is not contrary to prior rulings of this 
Court denying jurisdiction to review Board or- 
ders in certification proceedings. See, e.g., Milk 
& Ice Cream Drivers Vv. McCulloch, 113 U.S. App. 
D.C. 156, 306 F. 2d 763 (1962); Leedom V. 
IBEW, 107 U.S. App. D.C. 357, 278 F. 2d 237 
(1960) ; International Ass'n of Tool Craftsmen 
v. Leedom, 107 U.S. App. D.C. 268, 276 F. 2d 
514, cert. denied 364 U.S. 815 (1960) ; National 
Biscuit Div. Vv. Leedom, 105 U.S. App. D.C. 117, 
265 F. 2d 101, cert. denied, 359 U.S. 1011 
(1959). These cases were concerned with chal- 
lenges to Board action in the area of directing 
elections, and determination of the “appropriate 
unit.” Section 9(¢) (1) does not use mandatory 
language in referring to the initial action in certi- 
fication proceedings. W hether a question of repre- 
sentation exists is within that area of expertise in 
which courts hesitate to interfere. (Emphasis 
supplied) 

In Milk & Ice Cream Drivers V. McCulloch, and 
Leedom Vv. IBEW, both mentioned by the Court in the 
above quotation, the Board had found the existence of 
a question of representation and directed an election, 
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despite the existence of a collective bargaining con- 
tract covering the employees involved. A suit was 
brought in each case to enjoin the election, and in 
each the Board’s discretion to determine the existence 
of a question concerning representation was held to 
preclude district court review jurisdiction. Similarly, 
in National Biscuit Division v. Leedom, the Board 
had found the existence of a question of representa- 
tion, and directed an election because of a schism 
within the bargaining agent. In that case, the Court 
held that the district court’s dismissal of a suit to 
enjoin the election was “clearly right” because “the 
Board’s determination that the elections were war- 
ranted in the interest of stable bargaining relation- 
ships was within allowable limits of the Board’s 
discretion.” 105 U.S. App. D.C. at 119, 265 F. 2d at 
103. 

Furthermore, in cases in which, as here, a change 
in the nature of the employer’s operations has led the 
Board to find the existence of a question of represen- 
tation, the courts have recognized that this, too, is a 
discretionary matter which the district courts are 
without jurisdiction to review. Consolidated Edison 
Co. v. McLeod, 202 F. Supp. 351 (D.C. S.D. N.Y.), 
aff’d, 302 F. 2d 354; Int’l Union of Operating Engi- 
neers Local No. 148 v. Int'l Union of Operating Engi- 
neers Local No. 2, and N.L.R.B., 173 F. 2d 557, 
559 (C.A. 8) (“... the Board’s action in calling for 
an election was by law committed to its discretion 
...”)3 ef. N.L.R.B. v. Masters-Lake Success, Inc., 287 
F. 2d 35 (C.A. 2); N.L.R.B. v. J.W. Rex Co., 243 F. 


21 


2d 356, 359 (C.A. 3); N.L.2.B. v. National Plastic 
Products Co., 175 F. 2d 755, 758 (C.A. 4). 
Appellant would distinguish the instant case from 
those discussed above on the ground that what is 
challenged here is not only the propriety of the Board’s 
ultimate finding that a question of representation ex- 
isted, but also the preliminary finding that there was, 
as is required by Section 9(c) (1) (B) of the Act, “a 
[union] claim to be recognized as the representative” 
of the employees involved. It is, however, undisputed 
that there was a union clairn to be recognized; IBEW 
claimed recognition rights as to all the maintenance 
shop employees from late June 1962 until February 
14, 1963, when, pursuant to the decision of the Impar- 
tial Umpire under the AFL-CIO internal disputes 
procedure, it withdrew its claim as to those employees 
previously represented by IUE (vetaining, however, 
its claim to recognition rights for all those employecs 
previously attached to the Air Arm, numbering 55 
out of the 92 in the new maintenance shop). Thus, 
what appellant’s argument comes down to is this: 
where there has been a claim for recognition and that 
claim is subsequently withdrawn, the Board is statu- 
torily precluded from directing an election. This con- 
tention was expressly rejected by the court below 
(J.A. 39) and, we submit, properly so. “There is 
nothing in the National Labor Relations Act which 
precludes the Board from conducting a representa- 
tion clection on an employer's petition filed under 
Section 9(¢) (i) (B) of the Act, where, as in the in- 
stant case, a union has made a claim to be recog- 
nized and subsequently withdrawn that claim”. To 


22 


the contrary, it is plain that the Act nowhere deals 
with the effect of a disclaimer. Thus, we submit, the 
effect of a disclaimer on the Board’s power to find a 
“claim to be recognized” is committed to the Board’s 
discretion to the same extent as the question of the 
effect of an unexpired collective bargaining contract 
on the Board’s power to find a “question of represen- 
tation.” Neither question is subject to a mandatory 
statutory command; the Board’s resolution of neither 
is subject to district court review. 


2. The Board’s direction of election was a reasonable 
and proper exercise of the Board’s discretion 
Prior to 1962, each of the two unions involved here- 
in, IUE and IBEW, had, pursuant to Board certifica- 
tion, representation rights in a separate division of 
the Westinghouse facility at Friendship Airport. 
IBEW represented all maintenance employees in the 
Air Arm Division, and IUE represented all mainte- 
nance employees in the Electronics Division. While 
the employees in both groups performed similar work 
and possessed similar skills, their segregation into 
two units could be justified because each group func- 
tioned independently and in isolation of the other. 
There were separate lines of supervision, separate 
sets of tools and equipment, separate employee facili- 
ties, and—most important—separate jobsites. Air 
Arm maintenance employees were assigned only to 
jobs located at the Air Arm Division and Electronics 
maintenance employees were assigned only to jobs 
located at the Electronics Division. 
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In July 1962, however, Westinghouse, for reasons 
of economy and efficiency, altered its existing organi- 
zational structure, and merged the two previously sep- 
arate groups of maintenance employees. The two 
groups are now located in the same shop, use one 
storeroom and one set of tools and equipment, and, to 
the extent union protests permit, are assigned to jobs 
at either the Air Arm or the Electronics Division 
without regard to their prior lines of separation. 

Under these circumstances, the Board’s decision to 
grant the employer’s motion to clarify the unions’ 
certifications by excluding the maintenance employees 
from the previously existing production and mainte- 
nance units, was eminently correct. For, aS was 
stated by the Board (J.A. 16), “|. the maintenance 
employees in issue have effectively been merged into 
a single group and they may therefore no longer be 
considered as part of two separate production and 
maintenance units.” As to the Board’s power to 
clarify a certification in a situation of this sort, see 
Carey v. Westinghouse Electric Corp., 875 U.S. 261, 
267-268. 

Having decided, and properly so, that changed cir- 
cumstances at the Westinghouse facility necessitated 
altering the existing units by removing the mainte- 
nance employees therefrom, the Board next found the 
existence of a question of representation among the 
maintenance employees, and, pursuant to Westing- 
house’s petition, directed that an election be held to 
resolve this question, i.c., to determine whether IUE 
or IBEW would represent the Maintenance Shop em- 
ployees. In directing an election, the Board rejected 
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appellant’s contention, raised again in these proceed- 
ings, that there was no question concerning repre- 
sentation because neither union claimed to represent 
all the employees in the Maintenance Shop. The 
Board, we submit, properly rejected this argument. 

Appellant’s argument—that each union’s disclaimer 
of interest in representing any maintenance employees 
currently represented by the other union precludes the 
Board from finding the existence of a question of rep- 
resentation—is predicated on prior Board decisions 
in which union disclaimers resulted in the dismissal of 
employer representation petitions for lack of an ex- 
isting representation question. The great majority of 
those cases* involved but a single union and are ob- 
viously distinguishable. The employer cannot show 
the existence of a question concerning representation 
rights when the only labor organization involved dis- 
avows any desire to represent employees in the ap- 
propriate unit. 

Even in the case in which an employer’s petition 
for an election is based on an allegation of conflict- 
ing claims for representation by two or more unions, 
all unions involved may disavow any claim to repre- 
sentation rights in a manner sufficient to satisfy the 
Board that no question of representation exists.’ In 


* Ny-Lint Tool, 77 NLRB 642; Miratti’s, Inc., 132 NLRB 
699, 701; Amperex Electronics Corp., 109 NLRB 353; Maclobe 
Lumber Company of Glen Cove, 120 NLRB 320; Librascope, 
Inc., 91 NLRB 178; Luper Transportation Co., 92 NLRB 
1178. 


* See, e.g., Southern Greyhound Line, 141 NLRB 753. 
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the instant case, however, the Board declined to give 
such dispositive effect to the union’s disclaimers and, 
we submit, properly so. 

In the first place, all that the respective unions 
disclaimed in this case was an interest in represent- 
ing the maintenance employees previously represented 
by the other union. Neither union disclaimed interest 
in that portion of the combined maintenance depart- 
ment which it had previously represented. Rather, 
each union has affirmatively sought to act as the ex- 
clusive bargaining agent of those maintenance em- 
ployees previously represented by it—by filing griev- 
ances on their behalf, by filing unfair labor practice 
charges on their behalf, and by instituting strikes to 
support their demands with respect to the work as- 
signments of these employees. Thus, even accepting 
the disclaimers at face value, each union has retained 
a current, undisclaimed interest in a portion of the 
maintenance employee group and the combined union 
claims encompass the entire group. This itself suffices 
to raise a question of representation warranting 
Board action: since the Maintenance Shop employees 
may no longer appropriately be allocated to two dif- 
ferent bargaining units for representation, the ques- 
tion is necessarily raised of which union, if any, shall 
represent those employees. 

Furthermore, since the Maintenance Shop em- 
ployees may no longer appropriately be represented 
by two separate unions as part of two separate units, 
the dismissal of the election petition would have left 
those employees, as the Board noted (J.A. 15-16), 
without union representation or opportunity to select 
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such representation.’ A due regard for the en- 
couragement of collective bargaining militates against 
such a result especially where, as here, one union 
(IBEW) originally sought representation rights as to 
all the employees involved, withdrawing that claim 
only under the compulsion of the AFL-CIO Umpire’s 
award.* 

In addition, for the Board to have dismissed the 
petition on the basis of the AFL-CIO Umpire’s 
award, and the Union disclaimers resulting there- 
from, would have left Westinghouse vulnerable to 


* Appellant’s assertion (Brief, p. 30) that those employees 
could have selected representation by a union other than IUE 
or IBEW would appear to be predicated on the erroneous 
notion that the Board found the Maintenance Shop to consti- 
tute, in and of itself, a unit appropriate for collective bar- 
gaining. This the Board did not do; rather it found that the 
Maintenance Shop employees could no longer be separated 
into two groups for bargaining purposes, but should be placed, 
as a single group, in either the IBEW (Air Arm) or IUE 
(Electronics) unit. Thus, if neither of those unions would 
represent the Maintenance Shop employees, or, in other words, 
take them into the Air Arm or Electronics unit, those em- 
ployees, who could not be separately represented, would be 
without a Section 9 bargaining representative and without the 
opportunity to choose such a representative. 


* Appellant does not, and can not, argue that the Board’s 
direction of election in this case is invalid because of its 
conflict with the ruling of the AFL-CIO Umpire that each 
union should retain the representation rights it held prior to 
the creation of the new Maintenance Shop. The law is clear 
that the Board’s authority over representation disputes takes 
precedence over the rulings of private arbitrators. Carey v. 
Westinghouse Electric Corp., 375 U.S. 261; Doll & Toy 
Workers, et al. v. Metal Polishers, et al., 180 F. Supp. 280 
(S.D. Calif.). 
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continued strife in its efforts to set up a single, inte- 
grated Maintenance Shop, serving both its Air Arm 
and Electronics Division. For, it is plain, whatever 
effect the AFL-CIO Umpire’s award had on the inter- 
union dispute, it wholly failed to quiet the union- 
employer dispute. Thus, subsequent to the date of the 
AFL-CIO award, when Westinghouse attempted to 
make work assignments in accord with its revised or- 
ganizational structure, both unions filed grievances 
and IBEW filed unfair labor practice charges. Con- 
tinued disputes of this nature, precluding Westing: 
house from effectuating the merger of its previously 
separated maintenance departments, were inevitable 
in the absence of an election to determine which un- 
jon would represent al! the Maintenance Shop em- 
ployees. 

In sum, in the circumstances of this case—I BEW’s 
original claim to represent all employees in the Main- 
tenance Shop, plus the fact that the claims of both 
unions, taken together, encompassed the entire Main- 
tenance Shop—we submit that the Board properly 
found the existence of a question of representation 
and directed an election to resolve that question, de- 
spite IBEW’s subsequent disclaimer. For, as we have 
shown, to have treated that disclaimer as conclusive 
would have left the employees involved without union 
representation and without the opportunity to choose 
such representation; it would, similarly, have left 
Westinghouse vulnerable to continued strife in its 
efforts to operate a single, integrated, Maintenance 
Shop. See L. B. Spear d: Co., 106 NLRB 687, 689 
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(“. . . We believe that sound and stable labor rela- 
tions will best be served by allowing the employees in 
the reconstituted unit to determine for themselves the 
labor organization which they now desire to repre- 
sent them.’’)® 


C. Appellant’s claim that it has been denied due process 
of law is wholly without merit 


Appellant also seeks to premise the district court’s 
jurisdiction on the assertion that the Board has de- 
prived it of due process of law by denying it a hear- 
ing on Westinghouse’s motion to clarify the existing 
certifications. This assertion, as we shall show, is 
without merit. 

Proceedings before the Board were initiated, as 
shown in the Statement, p. 6, supra, by two sepa- 
rate acts of Westinghouse. First, Westinghouse filed 
a motion for clarification, requesting that mainte- 
nance employees be excluded from the two production 
and maintenance units and added, as a single group, 


* Appellant argues that “if the Board were permitted to 
resurrect stale, withdrawn pre-petition claims to support 
employer petitions, then the specific intent of Congress to 
prevent an employer from obtaining an election when the 
union did not claim representation and was unprepared 
would be thwarted” (Brief, p. 29). Suffice it to say that such 
is not the instant case—here there is absolutely no factual 
basis for any inference that Westinghouse was using the 
petition as a device to frustrate union organization or upset 
campaign timetables. Furthermore, the Board gave the un- 
ions an opportunity to prevent the clection, stating that if 
both withdraw, no election would be held. Both unions chose, 
however, to remain on the ballot, and having done so, can 
hardly claim that the election was forced upon them by the 
employer. 
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by order of the Board, to one of those existing units. 
Subsequently, by filing a representation petition, 
Westinghouse again sought to sever the maintenance 
employees, but this time requested that an election 
be conducted to determine to which unit the mainte- 
nance employees should be added. 

On April 5, 1963, the Board directed a hearing on 
the representation petition. Both unions appeared at 
the hearing, which was held on May 7, 1963, but only 
to state their contention that no question of repre- 
sentation existed because neither of them claimed an 
interest in representing employees in the proposed 
unit, Neither union offered evidence to prove that 
the old bargaining units remained appropriate, nor 
that the proposed unit would be inappropriate ; 
rather, they simply relied upon their own disclaimers 
of interest in the proposed unit to defeat the pending 
proceedings. Before the unions left the hearing, they 
were expressly warned by the hearing officer that 
Board findings would be made upon the record about 
to be developed regardless of the unions’ absence. 

In this context, appellant’s assertion that it was 
denied a hearing is without substance. While the 
hearing was formally directed on Westinghouse’s pe- 
tition for an election, rather than its motion for clari- 
fication, the issue posed by the petition and the mo- 
tion was essentially the same, i.e. whether the changes 
in Westinghouse’s operations rendered the old bar- 
gaining units inappropriate and required that new 
units be set up. The only difference between the mo- 
tion and the petition was in the relief sought: i.e., the 
motion sought to have the Board, by decision, place 
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all the maintenance employees in either the Air Arm 
or Electronics Division; the petition sought to give 
the affected employees a voice in their placement. 
Under both, however, the crucial preliminary question 
was whether the existing unit placement of the main- 
tenance employees had been rendered inappropriate 
as a result of the setting up of the new Maintenance 
Shop. A hearing was held to take evidence on that 
question, but appellant declined to participate therein. 
Hence, this is not a case in which the Board has re- 
fused to accord a hearing; it is rather a case in 
which a party claims to be aggrieved because it volun- 
tary declined to participate in a hearing. No constitu- 
tional issue is raised by such a claim. 

Appellant contends, however, that there were two 
different unit issues, and that only one of them was 
before the Board in the hearing conducted upon the 
petition. In appellant’s view, the petition raised the 
issue of whether the unit set forth therein was appro- 
priate; while the motion for clarification raised the 
issue of whether the existing units were appropriate. 
Furthermore, appellant points out, a finding that the 
unit petitioned for was appropriate did not preclude 
a finding that the existing units remained appropri- 
ate.’ Therefore, appellant concludes, it should have 
been able to refrain from participating in the hearing 
upon the petition without risking a finding that the 
existing units were no longer appropriate—a finding 
dispositive of the motion for clarification. This argu- 
ment, however, is without merit. 


10 See cases cited at p. 21 of Appellant’s brief. 
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In the first place, while the motion for clarification 
raised the question of the continued appropriateness 
of the existing units, that question was also raised 
by the employer’s petition for an election in a new 
unit. For, where one party seeks a change in existing 
bargaining units, and another party wishes to retain 
those units, the Board, in determining whether to 
hold an election, will consider not only the appropri- 
ateness of the unit sought, but also the continued 
appropriateness of the existing units. See, e.g., The 
Housatonic Public Service Co., 111 NLRB 877; 
Puerto Rico Steamship Ass’n., 116 NLRB 418; 
Brooklyn Union Gas Co., 128 NLRB 441; Kermac 
Nuclear Fuels Corp., 123 NLRB 462; Moore-Mc- 
Cormack Lines, 189 NLRB 796. In other words, 
while it is true that there were two different unit 
questions, both those questions—the appropriateness 
of the new unit and the continued appropriateness of 
the old—were before the Board on Westinghouse’s 
petition for an election.” 

Furthermore, while appellant argues that the 
Board could have found the unit petitioned for to be 
appropriate without finding the existing units inap- 
propriate (since, in a particular factual situation 
there may be more than one appropriate unit), the 
possibility also existed that the Board would (as it 


11Indeed, to this extent appellant is correct in stating 
(Brief, p. 22, n. 7) that the Board need not have ruled on 
the motion for clarification; it could have directed, on the 
basis of the petition alone, that an election be held among 
the maintenance employees to determine which union was to 
represent them. 
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did) find that the charges in Westinghouse’s opera- 
tions were so substantial that the existing units were 
no longer appropriate and only the unit sought by 
Westinghouse was appropriate. See, e.g., Brooklyn 
Union Gas Co., 123 NLRB 441. By staking all on 
the disclaimer issue, and declining to introduce evi- 
dence on the nature and effect, for bargaining unit 
purposes, of the changes, appellant thus ran the risk 
that the disclaimer question would be decided against 
it and that the changes in the Westinghouse mainte- 
nance operations, on which the appropriateness of 
both the new units and the existing units depended, 
would be decided on a record lacking such evidence as 
it might have. But, appellant chose to run this risk, 
and, having done so, it does not lie in its mouth at 
this time to argue that it should be given a second 
chance to introduce evidence which it does not con- 
tend was either newly discovered or otherwise un- 
available at the time the hearing was held.” 

In sum, we submit that the opportunity which ap- 
pellant had to introduce evidence on the crucial issue 
in this case—the effect, for bargaining unit purposes, 
of the actual and proposed changes in Westinghouse’s 
maintenance operations—was wholly adequate to 
satisfy the requirements of due process and the Na- 
tional Labor Relations Act. 


22 It warrants mention, too, that even now appellant has 
failed to explain how, in view of the undisputed facts regard- 
ing the merger of maintenance employees, a continued sepa- 
ration of those employees for bargaining purposes could be 
contemplated or justified. 
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As the court below held (J.A. 40): 


Having held one hearing to take evidence on this 
[unit] issue, the Board was not obliged to hold 
another merely because the unions had declined 
to participate in the first hearing. 


See also N.L.R.B. v. Air Control Products, Inc. 
F. 2d , 56 LRRM 2904, 2907, n. 25 and accom- 
panying text (C.A. 5, July 28, 1964). 


CONCLUSION 


For the reasons stated, the judgment of the District 
Court should be affirmed. 


ARNOLD ORDMAN, 
General Counsel, 


DoMINICK L. MANOLI, 
Associate General Counsel, 


MARCEL MALLET-PREVOST, 
Assistant General Counsel, 


STEPHEN B. GOLDBERG, 
GARY GREEN, 
Attorneys. 
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ARGUMENT 


This Reply is addressed to the more significant aspects 
of the Brief filed by the Appellee Board. While Appellant 
deems it unnecessary to respond to all the arguments made 


therein, failure to do so should not be taken as a conces- 
sion of their validity or of the validity of restatements of 
Appellant’s contentions made therein. 


I. The Board Had No Authority to Direct an Election Pursuant 
to the Company’s Petition 

The Board concedes that before it may determine that 
a question concerning representation exists, it must first 
make ‘tthe preliminary finding, that there was as is re- 
quired by Section 9(¢)(1)(B) of the Act ‘a {union] claim 
to be recognized as the representative’ of the employees 
involved’? (Bd. Br. 21). It also does not dispute that 
absent such a finding, the Board is without jurisdiction 
(Union Br, 26-27). 

It asserts that here the statutory prerequisite was satis- 
fied, because ‘IBEW claimed recognition rights as to 
all the maintenance shop employees from late June 1962, 
until February 14, 1963, when * * * it withdrew its claim 
as to those employees previously represented by IUE” 
(emphasis added, Bd. Br. 21), and because the claims of 
both unions together encompassed the entire maintenance 
shop, even after the IBEW claim for the entire shop was 
withdrawn (Bd. Br. 27). Neither of these reasons clothed 
the Board with power to act on the Company's petition. 

As for the first, the Board misplaces the time of the 
IBEW withdrawal and ignores that its decision found that 
the withdrawal was unequivocal (J.A. 14-15). The Board 
places the date of the withdrawal of IBEW’s claim as 
concurrent with the filing of the petition. The record, 


(1) 


however, establishes that IBEW withdrew its claim for 
recognition of all maintenance shop employees prior to 
the filing of the employer’s petition. (Union Br. 5)' But 
the timing of the withdrawal is critical. Where a claim 
exists when a petition is filed, the Board has jurisdic- 
tion over the petition and discretion to determine what 
effect, if any, it would give to the withdrawal of the 
claim Here, absence of a claim at the time of the 
petition defeats the Board's jurisdiction and with it, its 
discretion, Furthermore, the Board made no finding that 
the withdrawal was equivocal. Rather, the Board at- 
tempted to rationalize the direction of an election despite 
the absence of the requisite claim. This it had no power 
to do.* 

The Board's alternative justification for asserting juris- 
diction over the Company’s petition, as stated above, was 
that the claims of both unions encompassed all the main- 
tenance shop employees. However, the fact that 2 or more 


labor organizations claim to represent complementary seg- 


inents of a unit does not constitute a claim by any labor 
organization for recognition as representative of all the 
employees in that unit. Nor does it make a difference 


1The Board's Counterstatement of the Case does not dispute this fact 
as stated in Appellant's brief. Rather it would paper over it by omitting 
the dates from its recital of the facts and stating them ont of chrono- 
logical order (Bd, Br. 6), The Board's reference to February 14 as the 
date of IBEW's withdrawal of its claim appears for the first time in its 
argument and is unsupported by any citation (Bd, Br. 21). 

2 Even then, if the withdrawals are unequivocal, the Board declines to 
find the existence of a question concerning representation because it would 
be contrary to the policy of Section 9(¢) (1) (B). See eases cited at Bd, 
Br. 24. 

®Inferences that the conduct of the unions following the Board's De- 
cision demonstrate that the withdrawal of the IBEW claim was equivocal 
are not only impermissible in this proceeding as beyond the scope of the 
matters before the Court on the motion to dismiss, but also would sub- 
stitute new reasons for those on which the Board acted. N.L.R.B, Vv. 
Capital Transit Company, 95 U.S. App.D.C. 310, 313, 221 F.2d 864, 867 


that one of the segments includes a majority of the em- 
ployees in the unit sought by the Company. 

IBEW has been the exclusive representative of approxi- 
mately 2200 production and maintenance employees and 
IUE has been the exclusive representative of approxi- 
mately 1500 production and maintenance employees for 
several years. At the time the Company filed its petition, 
the only claim of cach union was to continued representa- 
tion of its existing unit. To be accurate, the claims of 
both unions together encompassed all production and main- 
tenance employees at Air Arm and Electronics. If the 
Board's argument has any validity it would apply only 
to that unit. 

But the Board's argument in any event is based on bad 
law and worse arithmetic. IBEW*s authorization as the 
exclusive representative of the 2200 employees at the 
Air Arm Division may rest upon its designation by a bare 
majority of the 2200 employees. It cannot be inferred 
that because IBEW is the exclusive representative for 
2200 employees, it is or claims to be majority representa- 
tive of the small segment of those employees assigned to 
the maintenance shop. Nor indeed can it be inferred that 
hecause IBEW is the exclusive representative of all em- 


ployees in Air Arm that it has been authorized to repre- 


sent a single employee in the maintenance shop. Indeed, 


(1955); William Chae-Sik Lee v. Kennedy, 111 US. App.D.C. 55, 29-4 
F. 2d 231, 234 (1961), cert. den, 368 US, 926, That the disclaimer was 
equivocal was never decided by the Board, Moreover, the statements of 
both Unions of their intention to remain off the ballot were made when 
they had every reason to believe that a hearing would be held on the 
Motion to Clarify and no direction of election would be held absent a 
proper representational claim. All which followed the decision was a 
conseqnenee of the improper revision of the existing units and direetion 
of election. The Board cannot rely on acts pursuant to an umuitherized 
decision to supply the very authority it Jacked, 


4The after-the-fact clection results are not conclusive as to the desires 
of these employees at the time the petition was filed or at the time the 
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even assuming arguendo, that at the time of the filing of 
the petition (or thereafter) IBEW represented a majority 
of the 39 employees in the maintenance shop who were 
assigned to work at Air Arm, a majority of 39 is obviously 
not necessarily a majority of 65, the total number of em- 
ployees in the maintenance shop at or about the time the 
petition was filed (J.A. 12). Similar reasoning applies to 
the IUE claim to continued representation except that in 
view of the number of employees in the maintenance shop in 
its unit, it could not have claimed a majority of the em- 
ployees in the shop. Thus, the claims of the two unions 
to continued representation in their existing units did 
not imply that either claimed to represent a majority of 
the employees in the maintenance shop. 

But equally crucial is that whatever the number of em- 
ployees who had authorized the two unions to represent 
them, the issue is not whether either union claimed to 
represent a numerical majority of the employees in the 
maintenance shop, but whether either made a claim within 
the meaning of Section 9(¢), which requires that a claim 
be made by a labor organization or individual that it is 
the exclusive representative of the employees in the unit 
set forth in the petition. Southern Greyhound Lines, 141 
NLRB 753, and Housatonic Public Service Co., 111. NURB 


877, cited in the Union’s main brief, p. 20, are directly 


in point. Southern Greyhound also involved a withdrawal 
of recognition claims, but, unlike here, the withdrawal 
occurred after the petition was filed. There, after giving 
effect to the withdrawals, the Board dismissed an em- 
ployer petition despite claims of three unions which en- 
compassed all employees in the unit named in the em- 
ployer’s petition because ‘‘no union claims to represent 


election was directed, nor do the election results indicate how the em- 
ployees would have voted, if they had been given a choice of remaining 
in their respective units. 
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the employees in the unit which the employer maintains 
*. In Housatonic Public Service Company, 
111 NLRB 877, a similar result was reached in a two union, 
two unit situation, where a broader claim had never been 
made, See Union Br, 30, 

The Board does not answer this contention but seeks 
to distinguish Southern Greyhound by distorting the pur- 


is appropriate 


pose for which it is cited and ignores Housatonic in this 
connection (Bd. Br. 24). In so doing, the Board's brief 
disregards the distinetion in its decision hetween the origi- 
nal IBEW claim which was withdrawn and “the present 
claims** of both unions (J.A, 15).") Without foundation, 
it merges the complementary claim argument in its decision 
with the ineffective withdrawal argument in its brief. It 
makes no effort to come to grips with the effect of combined 
complementary claims, as relied on by the Board in its 
decision, and thus concedes that such claims cannot support 


the Company’s petition. Confusion of issues may fre- 


quently make successful tacties but poor law. 


*The Board Decision stated se rately the facts “that IBEW. Loen! 
1805 at one time elaimed to represent all the maintenanee employees.” 
and “that present claims of both Unions taken together encompass all 
such employees”, 

®The Board brief states “Appellant's argument—that each union's dis- 
claimer of interest in representing any maintenance employees currently 
represented by the other union preeludes the Board from finding the exist- 
ence of a question of representation—is predicated on prior Board deci- 
sions in which union diselaimers resulted in. the dismissal of employer 
representation. petitions for lack of an existing representation question,” 
p. 24. Nowhere will this argument be found in Appellant's brief. There 
is no question of disclaimer by TUE anywhere in this ease, There are two 
separate questions involved. The first is whether the IBEW pre- petition 
withdrawal precluded reliance on its earlier claim. If so, then the ques- 
tion is reached whether complementary claims coextensive with each 
union's existing representation establish the elaim required by. statute, 
in the absence of any broader elaim by either union, 

The Board also utilizes this merger of arguments to answer the con- 
tention made with respect to the first step of the argument that the Board 
consistently honors disclaimers even when made as late as at a repres 
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Thus, neither reason advanced by the Board satisfies 
the statutory prerequisite of a claim by a labor organiza- 
tion to be exclusive representative of the unit named in 
the employer's petition. There was no claim by IBEW 
to represent that unit when the petition was filed or at 
any time thereafter, and the combined claims of the two 
unions to represent their existing units cannot be arith- 
metically added. 

Much of the Board’s brief is devoted to the proposition 
that its action in directing an election was a reasonable 
and proper exercise of its diseretion (Br. 22-28). But, the 
Board itself contends this is not the issue. If, as the Union 
contends, the Board may not entertain an employer’s peti- 
tion in the absence of a claim of exclusive representation 
in the unit named in the petition, then the only further 
question is whether the Board properly found a basis for 
its jurisdiction. 

The cases cited by the Board to support its contention 
that the question here is merely one of discretion, are not 
in point (Br. 19-21). Most involved questions relating to 
the propriety of unit findings or contract har determina- 
tions where no statutory standards were involved. Others 
alleged violation of statutory standards which were found 
in fact to have been observed. None held that the Board 
has diseretion to act in disregard of statutory standards. 
See Union Br. 26. The effort to lump a number of cases 
together as holding the Board has discretion to act in 
merger cases purports to establish that changes in opera- 
tions are a special province in which the Board is par- 


sentation hearing (Un, Br, 29). Its answer that “The great majority of 
these cases involved but a single union and are obviously distinguishable,” 
is obviously irrelevant if the separation of the two steps of the argument 
is kept in focus. In short, the Board ean only answer the critical argu- 
ments at pps, 29-30 of the Union Brief by distorting them beyond recog- 
nition. 


ticularly unfettered to act. (Bd. Br. 20). This, of course, 
is without statutory foundation. The fact that these cases 
involved changes in operations gives them no special appli- 
cation here where the statutory basis for questioning the 
Board’s actions is entirely different than in these cases. 
The failure of the Board to point to any other similarity 
concedes that they are makeweights. 

While the question of propriety of an exercise of the 
Board’s discretion is not here in issue, the adequacy of 
the reasons advanced by the Board to justify the Board's 
assertion of jurisdiction is in issue. Little effort has been 
made in the Board's brief to answer the argument that the 


reasons set forth in the Board’s decision were inadequate 


to justify its assertion of jurisdiction, and indeed were 
irrelevant to it (Union Br. 27-31). 


II. The Board’s Action Amending the Certifications of Both 
Unions Violated Their Constitutional Rights and Was 
Unauthorized By the Statute 


The Board does not dispute that Appellant was entitled 
to a hearing before entry of a final order depriving it of 
its representation rights and that no hearing was directed 
on the Employer's Motion to Clarify (Union Br. 6, 18-20). 
It contends, however, that the issues posed by the petition 
and the Motion to Clarify were ‘tessentially’’ the same, 
and that the only difference was in the relief sought (Bd. 
Br. 29). 

Without repeating arguments already made in our main 
brief, pp. 18-23, which we believe demonstrate the differ- 
ence in the two proceedings, it is sufficient to note that the 
Board makes no attempt to justify its failure to call for 
a hearing on the Motion to Clarify, whether separate or 
consolidated, when the issues had been separately raised 
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by the employer.’ None of the cases relied upon by the 
Board deals with such a situation." 

For the reasons set forth above, the relief requested 
in the Appellant’s main brief should be granted. 


Respectfully submitted, 


Bengamin C. Sica, 
Davip 8. Davinson, 
Wiyw I. Newman, 
1126 16th Street, N.W., 
Washington, D. C. 20036, 
Attorneys for Appellant. 
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7 The Employer's Motion to Clarify requested “that the Board direct a 
hearing” (Union Br, 4) and was pending at the time of the hearing on 
the petition. Appellant had filed a “Motion to Dismiss Employer's Peti- 
tion and Employer's Motion for Clarification of Bargaining Units”. 
(J.A. 4) As the Employer's Motion to Clarity requested a hearing, and 
as the Board issued a notice of hearing on the petition only, without 
acting on Appellant's Motion to Dismiss the Employer's Motion to Clarify, 
there was more than ordinary reason for the Unions to believe, and to rely 
upon the belief, that the issues raised by the petition were to be heard 
separately from those raised by the Motion to Clarify. 

*The Board also suggests that Appellant's failure to explain how a 
continued separation of the maintenance shop employees could be justified 
indicates an inability to do so (Bd. Br. 32, n. 12), But if a party has been 
denied a hearing to which it is entitled, it is not necessary to allege or 
show prejudice. Ohio Bell Telephone Co, V. Public Utilities Commission, 
301 U.S. 292, 305-306; Morgan v. United States, 304 U.S. 1. Moreover, 
assuming that this is the only reason to deny the complaint, Appellant 
should be offered an opportunity to amend its complaint, to allege such 
prejudice, for Appellant filed an affidavit in the District Court setting 
forth facts which show that the denial of a hearing was prejudicial. 


